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PREFACE 

This Volume completes the twenty-fourth year of the 
"Insurance Digest." It contains 770 cases and citations 
from many leading articles and references to annotations, 
relating to insurance, appearing in law periodicals and 
reports published during the year ending October 31, 
1911. The cases are classified as follows: 



Fire 


202 


Life . . . 


142 


Fraternal . 


161 


Accident . 


40 


Marine . 


17 


Miscellaneous . 


208 



Out of 593 cases in which the companies were di- 
rectly involved, judgments of the lower courts in 148 
instances are shown to have been favorable to the com- 

§anies, while 345 cases were against them. Of these 
93 cases, 424 were appealed to the higher courts, re- 
sulting in 157 decisions favorable to the companies and 
267 cases against them. In other words, the companies 
were successful in but 24.4 per cent, of the reported 
cases tried in the lower courts, and but 37 per cent, of 
the cases appealed. The small per centage of the cases 
won is due to a considerable extent to the prejudice of 
juries against the companies. 

I express my obligations to Frank G. West and Miss 
Goldie Margaret Scovell, of my office, and to Mr. Hewit 
H. Thomas, of The Rough Notes Company, for assistance 
in the preparation of this Volume. 

GUILFORD A. DEITCH 
Indianapolis, Ind., April 1, 1912. 

PUBLISHERS' NOTE—A complete General Index and Table of Cases 
to the first twenty volumes of this Digest was published early in 1909. This 
Index solidifies the annuals into a set and very greatly facilitates finding 
what the courts have ruled to be the law. 

Concurrently with the publication of the General Index there was issued 
a subscription edition of the first twenty volumes^ of the Digest— bound in 
^ve books, also a trade edition nearly exhausted and not to be duplicated. 
The subscription edition of the first twenty volumes of the Digest, bound in 
five books, also the trade edition, was exhausted in 191 1 and will not be 
duplicated. 

The matter contained in these editions is identical with that in the 
annuals for 1888 to 1907 inclusive. 

The General Index marks a distinct period for the Digest, so this vol- 
ume, while officially the twenty-fourth, really becomes volume four of the 
second series. 

The Topical Index in this volume and its Table of Cases conform to 
the style adopted in the General Index. 



Digitized by VjOOQ IC 



Digitized by VjOOQ iC 



EXPLANATION OF ABBREVIATIONS 
USED IN THIS VOLUME 



OFnCIAL COURT REPORTS 



Bee page vii f^r ahbreviatUma of "UnoffMal Beporte and Law 
PeriodicaU." 

Ala. ..Alabama Supreme Court Reports. 

App. D. C District of Columbia Court of Appeals Reports. 

App. Div .New York Supreme Court, Appellate Division. 

Ark .Arkansas Supreme Court Reports. 

Cal California Supreme Court Reports. 

Can. S. C Cani^dian Supreme Court Reports. 

Civ. Pro .New York Civil Procedure Reports. 

Colo Colorado Supreme Court Reports. 

Colo. App Colorado Court of Appeals Reports. 

Conn. Connecticut Supreme Court of Errors Rejwrts. 

Del. Ch Delaware Chancery Reports. 

Dick. New Jersey Equity Reports. 

Fla. Florida Supreme Court Reports. 

Oa Oeorgia Supreme Court Rejwrts. 

Houst. . '. .Houston (Delaware Superior Court and Court of 

Errors and Appeals). 

IlL Illinois Supreme Court Reports. 

HL App Illinois Appellate Court Reports. 

Ind Indiana Supreme Court of Judicature Reports. 

Ind. App. Indiana Appellate Court Reports. 

Iowa Iowa Supreme Court Reports. 

Kans. Kansas Supreme Court Reports. 

Kans. App. Kansas Court of Appeals Reports. 

Ky. Kentucky Court of Appeals Reports. 

La. Ann .Louisiana Supreme Court Reports. 

liass. Massachusetts Supreme Judicial Court Reports. 

Md. Maryland Court of Appeals Reports. 

Me Maine Supreme Judicial Court Reports. 

Mich Michigan Supreme Court Reports. 

Minn. Minnesota Supreme Court Reports. 

Misc New York Miscellaneous Re];>orts. 

Miss Mississippi Supreme Court Reports. 

Mo. Missouri Supreme Court Reports. 

Mo. App. Missouri Court of Appeals Reports. 

Mont. Montana Supreme Court Reports. 

N. B New Brunswick Reports. 

N. B. Eq New Brunswick Equity Reports. 

N. C North Carolina Supreme Court Reports. 

N. Dak. North Dakota Supreme Court Reports. 

N. H. New Hampshire Supreme Court Reports. 

(V) 
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vi Explanation of abbreviations, cvol, xxiv 

N. J. Eq New Jersey Equity ReportB. 

N. J. Li New Jersey Law ReportB. 

N. S Nova Scotia Reports. 

N. Y New York Court of Appeals Reporta 

Neb Nebraska Supreme Court Reports. 

Ohio St. Ohio Supreme Court Reporta. 

Ont Ontario Reports. 

Ont. App Ontario Appeal Reports. 

Ore. Oregon Supreme Court Reports. 

Pa. Pennsylvania Supreme Court Reports. 

Rap. Jud. Quebec, B.R.Rapports Judiciaries De Quebec ; Cour du Banc 
de la Rine. 

Rap. Jud. Quebec. C.S.Rapports Judiciaries De Quebec; Cour Superi- 
eure. 

R. I Rhode Island Supreme Court Reports. 

S. C South Carolina Supreme Court Reports. 

S. Dak South Dakota Supreme Court Reports. 

Tenn Tennessee Supreme Court Reports. 

Tex Texas Supreme Court Reports. 

Tex. C. C. A Texas Court of Civil Appeals Reports. 

U. S United States Supreme Court Reports. 

U. S. App United States Circuit Courts of Appeals Reports. 

Utah Utah Supreme Court Reports. 

Va Virginia Supreme Court of Appeals Reports. 

Vroom New Jersey Law Reports. 

Vt Vermont Supreme Court Reports. 

W. Va. West Virginia Supreme Court of Appeals Re- 
ports. 

Wash Washington Supreme Court Reports. 

Wis. Wisconsin Supreme Court Reports. 
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EXPLANATION OF ABBREVIATIONS 
USED IN THIS VOLUME 



UNOFHOAL REPORTS AND LAW PERIODICALS 



See preceding pages for abbreviations of "Official Court Reports." 

Adv. S. TJ. S Advance Sheets United States Supreme Court; 

Lawyers' Co-Operative Pub. Co.. Rochester, 
N. Y. 

Alb. Lb J Albany Law Journal ; Albany, N. Y. 

Am. L. Res American Law Register; Philadelphia. 

Am. Lb Rev American Law Review ; St. Louis, Mo. 

Am. St R American State Reports. 

Am. & Engr. Corp. Cas. American and Ehglish Corporation Cases. 
[IWl] A. C Appeal Cases [1911] "The Law Reports/' Lon- 
don, England. 

AtL Atlantic Reporter ; West Publishing Co., St. 

Paul, Minn. 

Austral. L. T Australian Law Times; Melbourne and Ade- 
laide, Australia. 

C C. A United States Circuit Courts of Appeals Re- 
ports; Lawyers' Co-Operative Pub. Co.. 
Rochester, N, Y. 

Can. Lb T Canadian Law Times; Toronto, Ont, Canada. 

Cent. Lb J Central Law Journal ; St. Louis, Mo. 

[IWl] Ch. D Chancery Division [1911] "The Law Reports," 

London, England. 

Ch. Lb J. Wkly Chicago Law Journal, Weekly; Chicago, lU. 

Ch. L. N Chicago Legal News ; Chicago, 111. 

Dauphin Co. R Dauphin County Reporter; Harrlsburg, Pa. 

DeL Co. Rep Delaware County Reporter ; Chester, Pa. 

Det L. N Detroit Legal News ; Detroit, Mich. 

Fed. Federal Reporter ; West Publishing Co., St 

Paul, Minn. 

Green Bag, The Boston, Mass. 

Harv. Lb R Harvard Law Review ; Cambridge, Mass. 

Ins. Lb J Insurance Law Journal ; New York, N. Y. 

Ky. Lb R Kentucky Law Reporter; Frankfort, Ky. 

Lb J. Ch. N. S Chancery Division \ Law Journal Re- 

Lb J. P. C. N. S Privy Council f ports, 

Lb J. P. D. & A. N. S. . Probate Division and Appeal ( New Series, 

Lb J. Q. B. N. S Queen's Bench Division J London, Eng. 

L. R. A Lawyers* Reports, Annotated ; Lawyers' Co-Op- 
erative Pub. Co.. Rochester, N. Y. 

Lack. Lb N Lackawanna Legal News ; Lackawanna, Pa. 

Lana L. R Lancaster Law Review ; Lancaster, Pa. 

Law T. B. « .Law Times Reports; London, England. 

<vU) 
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Veg, lot. The I^esal Tntrtltgwaw; Fhiladelphta, Fft. 

Ma Afp. B Miwwui Appeal Bcporter; Kanns City. Mo. 

Moot OOL I4. B Ma nUuuiei y Ooonty Lew Bcpoiter; NoRfi- 

town. Fa. 

N. C. B MmJOtmal Corpontkm Btparter: Chfangn. SL 

K. EL Northeastern Bcporlcr; Weit Pahlirtiing Ool, 

SC Pud. Mlim. 

M. J. Lu J Jfew Jeraer Law Journal; Flalnfldd. N. J. 

N* W, ..«..,....•.• ..Nortliwestem Beporter; Wiest PnbUihlDK O^ 
St. Paul. Mtam. 

M, W. L. B Nortfawestem Law Berlew; ClilcagfK BL 

K. T. Siipp New York Supplement; West PnbUeUiiB Oow 

8L Paul. Mfam. 

Neb. Lu N Jfehnaka, Legal News; Lfnooln. Neb. 

North. Co. Bep Jiforthampton Coimty Beporter; Kaatiw. Bk 

O. C. B Ohio Circuit Beporta ; CotamilNis and Gtaicln- 

natL O. 

O. D. Ohio Dedaiona ; Norwalk, O. 

O. F. D CNilo Federal DedskniB ; Norwalk, Ol 

O. L, J Ohio Law Journal; Colmnboa, O. 

O. Lw N Ohio Legal News; Norwalk, O. 

O. N. F Ohio Nisi Prfns Decisions; Columbos and Gfel- 

dnnatl. O. 

[mi] P Probate IMvislon "^lie Law Beport^'; London. 

England. 
Pa. Co. Ct Pennsylvania County Court Beports; Philadel- 
phia, Pa. 

Pa. Disc B Pennsylvania District Court Beports; PtiOadel- 

phia. Pa. 

Pa. Super. Ct Pennsylvania Superior Court Beporta ; PliUadel- 

phia. Pa. 

Pac. Pacific Beporter ; West Pub. Co.. SL Paul, Minn. 

[1011] Q. B. D Queen's Bench Division [mi] 'The Law Be- 
ports"; London, EIngland. 

PitU. L. J PitUburg Legal News ; Pittsburg, Pa. 

8 ..Southern Beporter ; West Publishing Co., St. 

Paul, Minn. 

8. C. B United States Supreme Court Beporter; Wes* 

Publishing Co., St. Paul, Minn. 

8. B. Southeastern Beporter; West Publishing Co.. 

St. Paul, Mhin. 

8c. L. B Scottish Law Beporter ; Edinburgh, Scotland. 

Sc. L. T Scots Law Times ; Edinburgh, Scotland. 

Super. & C. P Ohio Superior and Common Pleas Courts Be- 
porter; Norwalk, O. 

S. W. Southwestern Reporter ; West Publishing Co., 

St. Paul. Minn. 

Va. L. Reg Virginia Law Register ; Lynchburg, Va. 

Va. S. C. R Virginia Supreme Court Reporter, Richmond, 

Va. 

Wash. L. R Washington Law Reporter ; Washington, D. c '. 

Wk. L. B Weekly Law Bulletin and Ohio Law Jounn"; 

Columbus, O. 

W. N. C Weekly Notes of Cases ; Philadelphia, Pa, 

Yale L. J Talc Ijblw Journal, Box 1341, New Haven. Con . 
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Pollcy^Written Consent — Notice to Agent — Estoppel: 

By the terms of the policy alterations on the premises could 
not be made without the written consent of the company in- 
dorsed on the policy. Insured returned the policy to the com- 
pany's agents to be re-written, and while it was in their posses- 
sion, she wrote to them that she intended to make certain alter- 
ations in the premises, asking them, if such notice was not 
suflacient, to let her know at once. They made no reply. Held, 
That the company was not estopped from setting up the viola- 
tion of the condition in defense. 

[Judgment for company below. Here affirmed In favor of com- 
pany.] 

Atwood V. Caledonian American Ins. Co. of N. Y. (Mass. S. 
J. C): 

92 Northeastern Reporter (July 5, 1910) 32; 
39 Insurance Law Journal (Augrust, 1910) 1164. 

Agent — Proof of Loss — Waiver: 

A local agent of a fire insurance company who has authority 
to issue policies for the company and to collect premiums there- 
for, also has authority to waive proofs of loss, by repudiating 
on behalf of the company, after a loss, all liability on such 
policy, either in writing or by parol or by matter in pais. 

Acts of Agent — Apparent Authority — Liability of Principal: 

Acts of an agent, performed within the scope of his real or 
apparent authority, are binding upon his principal. The public 
have a right to rely upon an agent's apparent authority, and are 
not bound to inquire as to his special power, unless the circum- 
stances are such as to put them upon inquiry. 

[Judgment for plaintiff below. Here affirxned against com- 
pany.] 

Aetna Ins. Co. v. Holmes et al. (Fla. S. C.) : 

52 Southern Reporter (August 6, 1910) 801; 

39 Insurance Law Journal (September, 1910) 1337. 

Policy — Rule of Construction — ^Annblgultles: 

While an insurance policy, like other contracts, is to be con- 
strued and given effect according to its language and terms, its 
provisos and exceptions are to be strictly construed against the 
company and liberally in favor of the insured, and any am- 
biguity or reasonable doubt is to be resolved in favor of insured 
and against the company. 

Sanne— Exceptions — Earthquake : 

The policy provided that the company should not be liable 
for loss caused "directly or indirectly" by certain specified 
causes, and then, after a semi-colon "or for loss * ♦ * oc- 
casioned by or through • * ♦ earthquake." Held, That the 
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policy excepted loss caused "directly" by earthquake, but not 
loss caused by fire communicated to the insured building through 
intermediate buildings, the fire in the first of which was caused 
by earthquake. 

Same — Same — Same— Statute : 

Sec. 2628 of the Cal. Civ. Code, which provides: "When a 
peril is specially excepted in a contract of insurance, a loss, 
which would not have occurred but for such peril, Is thereby 
excepted; although the immediate cause of the loss was a peril 
which was not excepted," does not have the effect of excepting 
a loss caused by fire communicated to the insured building 
through intermediate buildings, the fire in the first of which was 
caused by earthquake. 

[Order denying new trial to defendant below. Here afllrmed 
against defendant] 

Pacific Heating & Ventilating Co. v. Williamsburgh City 
Fire Ins. Co. of Brooklyn (Cal. S. C.) : 

111 Pacific Reporter (October 31, 1910) 4. 

Policy — Gasoline — "Stored or Kept": 

In an action upon a fire insurance policy the company relied 
upon a statutory condition protecting from liability "for loss or 
damage occurring while gasoline is stored or kept in the building 
insured." It appeared that the fire was caused by a small 
quantity of gasoline in a stove which was being used for cooking 
purposes, no other gasoline being in the building. Held, That, 
whatever the precise signification of the words "stored or kept," 
there was no infringement of the condition having regard to the 
ordinary meaning of the words used. 

[Judgment for company below. Here reversed against com- 
pany.] 

Thompson v. Equity Fire Ins. Co. et al. (Can. S. C.) : 

[1910] Appeal Cases (The Law Reports, November 
1, 1910) 592. 

Mutual Company-^-Policy^Constructlon — Amount of Risk: 

The policy, which was issued by a mutual company on de- 
posit by the insured of a sum by way of premium to be subject to 
assessment, contained the following provision: "If the deposit 
made by the insured at the time this policy is issued should be 
less than the premium which would be payable on the property 
hereby insured for the amount of insurance above named, at the 
rate charged by the majority of the stock companies engaged in 
fire insurance business in the locality in which this risk is sit- 
uated, then it is understood and agreed that the amount of in- 
surance contracted for herein and all claims for losses hereon 
shall be reduced pro rata on the several and separate items 
thereof." Held, That by the provision it was intended to put 
the insurance on a stock company basis, as determined by the 
rate charged by a majority of such companies doing business in 
the vicinity. The criterion of this is the stock company rate 
there in vogue, on the same kind of property, ancf not the aver- 
age on all classes without regard to the nature of the risk. It is 
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only by taking the stock company rates on similar property in 
the neighborhood that it can be determined what the stock com- 
pany rate would be on the property insured, which rate by com- 
parison is to decide the extent of liability on the policy; the 
agreement being that, if the deposit made by way of premium 
is less than this, there shall be a corresponding reduction. Ex- 
pressed briefly, the deposit made was to pay for the same amount 
of insurance that it would have bought on the property insured 
from the majority of the stock companies having risks in that 
locality, and no more than that, notwithstanding the amount for 
which it was written. And this could be judged by the rates 
charged by such companies on the same kind of property. 

[Judgment for plaintUT below. Here reversed in favor of com- 
pany.] 

Exchange Mut. Fire Ins. Co. v. Warsaw- Wilkinson Co. (U. 
S. C. C. A., 3rd Cir.) : 

181 Federal Reporter (November 3, 1910) 330. 



Mutual Company— Assessments — Validity — Burden of Proof: 

The burden of proof is on the company to show the validity 
of an assessment, for non-payment of which it claims a for- 
feiture. 

Same — Same — Same : 

The by-laws of the company stipulated that assessments 
could be made only in case of actual loss or damage by fire and to 
defray the necessary expenses of the company. An assessment 
was made for an amount in excess of the actual losses, it being 
the intention of the company to apply the excess to losses that 
might accrue in the future. HeltU That such an assessment was 
unauthorized and illegal. 

Same — Forfeitures — Rule of Construction: 

Forfeitures are not favored in the law, and, before the courts 
will declare one, it is essential for the party insisting upon it to 
show strict compliance with every term said to afford the basis 
for thus summarily divesting the right. 

Same — Same — Non-Payment of Illegal Assessment: 

A forfeiture cannot be declared for failure to pay an assess- 
ment which is illegal, and not levied in accordance with the pro- 
visions Of the charter of the company. 

[Judgment for plaintiff below. Here afflrmed agrainst com- 
pany.] 
Settle V. Farmers' & Laborers' Co-Operative Ins. Assn. (St. 
Louis C. A.): 

131 Southwestern Reporter (November 9. 1910) 136. 



Acceptance of Premiums — Knowledge of Invalidity — Estoppel: 

An insurance company that knowingly takes a premium for 
a policy under conditions which will render it invalid will not 
be permitted to say that it is not a binding contract for that rea- 
son. 
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Knowledge of Agent — Imputation to Company: 

Knowledge of an agent of conditions and situation of prop- 
erty insured is imputed to the company. 

[Judgment for plaintilT below. Here affirmed against company.] 
Fitzimmons-Kreider Milling Co. v. Ohio Mutual Fire Ins. 
Co. (111. App.) : 

41 National Corporation Reporter (November 10, 
1910) 398. 

Premiums — ^Advancement by Agent — Lien on Proceeds: 

An insurance agent made advances for insured of premiums 
on policies. These policies expired and other policies were pro- 
cured. Held, That in the absence of any contract therefor, the 
agent had no lien for the advances on the proceeds of the policies 
subsequently issued. 

Same — Same — Same : 

A mortgage required the mortgagor to keep the property in- 
sured, and provided, that upon his failure to do so, the mortgagee 
could take out the insurance and add the amount paid for prem- 
iums to the mortgage debt. Held, That where the premiums were 
advanced by the insurance agent for the mortgagor, such ad- 
vances did not become a part of the mortgage debt. 

[Motion of trustee grranted.] 

In re Sejo Ice Cream Co. (U. S. D. C. N. Y.) : 

118 Federal Reporter (November 10. 1910) 627. 

Application — Authority of Agent — Waiver: 

Provisions of an application restricting the power of agents 
to waive conditions of the contract, which application is made 
part of the contract, apply to conditions relating to the inception 
of the contract as well as to matters arising after its execution. 

Sam&— M isrepresentations — Estoppel : 

It was stipulated in the policy that "This policy is based on 
an application of the insured on file with this company which is 
referred to as forming a part of this policy, and it is understood 
that no other representations or statements have been made to 
the company or its agent than those written on said application, 
said application with everything therein contained, shall be a 
continuous warranty by the insured." The soliciting agent made 
estimates for the insured and inserted the same in the applica- 
tion; the agent then read the application to insured who ac- 
cepted and signed it. Held, That under the decisions of the Su- 
preme Court of the United States, which were binding by reason 
of the fact that Oklahoma was a territory at the time the action 
arose, the company was not estopped to set up misrepresentations 
In the application. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

State Mut. Ins. Co. v. Craig (Okla. S. C.) : 

111 Pacific Reporter (November 14, 1910) .325. 
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Application — Duty of Company to M^ke Inquiry — Concealnnent: 

An insured has the right to assume that the company has 
made inquiries of him touching every material fact affecting the 
risk, and to avoid the policy it must be found, not only, that the 
concealed matter was material, but that it was Intentionally and 
fraudulently concealed. 

Same — Act of Agent Perverting Facts — Liability of Company: 

Where insured gives correct answers to the only questions 
asked of him, and the agent who fills out the blank inserts in the 
application answers to questions not asked of the insured, and 
the insured signs the application without reading it, or knowing 
of the false answers so inserted, he is not responsible for the 
answers so made. 

Same — Fraudulent Concealment — Proof: 

In order for the company to have been released on the ground 
of fraudulent concealment of incumbrances, the proof should 
have shown that insured knew, or the circumstances were such 
that an ordinarily prudent person would know, that the existence 
of mortgage liens was material to the risk. 

Same — Same — Insufficient Proof: 

The testimony of Insured was to the effect that the agent 
made no inquiry as to the existence of incumbrances on his real 
property; the agent had no distinct memory as to the question, 
but testified that the answers were written In the application as 
given; the application contained a negative answer as to the 
existence of incumbrances on the real property. Insured further 
testified that he did not know that the existence of a mortgage 
on the property was material to the risk, and only learned of that 
fact when he heard the matter discussed In court in connection 
with the trial of his case. Held, That the evidence sustained the 
finding that there had been no fraudulent concealment as to the 
existence of incumbrances on the property. 

[Judgment for plaintiff below. Here aSlrmed against com- 
pany.] 

Continental Ins. Co. v. Ford (Ky. C. A.) : 

131 Southwestern Reporter (November 16, 1910) 189. 

Policy — Forfeiture Provisions — Validity: 

When a person of mature years and sound mind, who can 
read and write, accepts a policy of insurance containing stipula- 
tions material to the risk and on breach of which the policy is to 
be avoided, and there is nothing confusing or ambiguous in them, 
and no representations made which are calculated or intended 
to deceive as to their Import, the policy with the stipulations be- 
comes the contract between the parties, to be enforced, while it 
stands according to its terms, and the principle should not be 
affected because in a given case there has been no previous appli- 
cation or no express representation made. 

Same — Rider — Contract: 

Attached to the policy was a rider headed: "For Gin Sys- 
tems Only," which contained certain provisions applying spe- 
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daily to that class of property. The rider, although so headed, 
contained the express provision, "Attached lo and forming part 
of policy No. 49599, Southern Insurance Co. of New Orleans"; 
and further at the end of the entire policy was the stipulation 
"This policy is made and accepted under the foregoing stipula- 
tions and conditions, together with such other provisions, agree- 
ments and conditions as may he endorsed hereto." Held, That 
the contract Included the body of the policy as well as the rider, 
and that stipulations contained in the body of the policy were 
binding on insured. 

Same — "Sole and Unconditional Ownership" — Vendee under Con- 
ditional Sale: 

The policy provided for forfeiture if the Interest of the in- 
sured were other than "sole and imconditional ownership." In- 
sured had possession of the property under contract of sale, the 
title to the same remaining in the vendor until the contract price 
was paid in full. Held, That insured was the sole and uncondi- 
tional owner within the meaning of the policy as the policy mere- 
ly contemplated that the property was not held Jointly with 
others. 

Same — Same — Existence of Incumbrance: 

The rule generally adopted is that a stipulation in a fire pol- 
icy of sole and unconditional ownership is not violated by the 
existence of liens and incumbrances on the property. 

Sam&— Chattel Mortgage — Personal Property— Forfeiture: 

The policy stipulated that it would be void "if the subject 
of insurance be personal property and be or become incumbered 
by chattel mortgage." Held, That where a vendor, has sold 
goods, taking notes for the purchase money and delivered pos- 
session, retaining title as security, and the contract has been 
properly registered according to the statute, the property, the 
subject-matter of the contract, retains its character as person- 
alty, both as between the parties and others claiming adversely 
to the lien, although attached to the realty, and the lien of the 
vendor was a chattel mortgage within the meaning of the policy, 
thereby avoiding it. 

[Judgrment for company below. Here affirmed in favor of com- 
pany.] 

Lancaster et ux. v. Southern Ins. Co. (N. C. S. C.) : 

69 Southeastern Reporter (November 19, 1910) 214. 



Premium— Credit — Presumption : 

The policy had been issued in accordance with the appli- 
cation Owing to a misunderstanding the premium was not 
paid prior to the time of the loss. Insured thought the prem- 
ium had been paid and had not been notified to the contrary 
by the company; no demand had been made upon him for pay- 
ment of the premium. Held, That the contract being executed, 
such circumstances raise a presumption that credit had been 
given. 
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Policy — Mortgage Clause — "As interest May Appear": 

By its terms the policy was to be void if the ownership were 
changed or the risk increased without the company's consent. 
The property was mortgaged with the company's consent and 
a rider attached, making the proceeds payable to the mortgagee 
"as Interest may appear". Subsequently a second mortgage was 
made to the same mortgagee without the company's consent. 
Held, That the words "as interest may appear" meant interest 
at the time of the loss and that the second mortgage was not a 
breach of the policy conditions. 

[Judgment for plaintiff below. Here affirmed against com- 
pany.] 

Fenton et ux. y. Cascade Mut. Fire Assn. (Wash. S. C.) : 

111 Pacific Reporter (November 21, 1910) 343; 
39 Insurance Law Journal (December, 1910) 1699. 



Principal and Agent — ^Agent of Company as Agent of Insured: 

An agent, who represented several companies, was directed 
by a policyholder in one of these companies to renew his policy. 
Instead of renewing the policy, the agent wrote the policy in 
another of the companies he represented. This company, before 
the delivery of the policy to insured, directed the agent to can- 
cel the policy and he complied by marking it canceled and re- 
turning it to the company. Insured claims that, by his conver- 
sation with the agent, directing him to renew the policy, he 
thereby made such agent his special agent to renew the insur- 
ance in one of the companies which he represented. Held, That 
as affecting the liability of the company in which the policy 
was written, the agent could not be considered as the agent of 
insured. 

Policy — Renewal — Authority of Agent: 

An agent, directed by insured to renew his policy, has no 
authority to place the insurance in another company. 

Same — Rule of Construction: 

Insurance contracts are governed by the same legal prin- 
ciples that apply to other contracts. 

Same— Acceptance — Necessity : 

An agent, who represented several companies, was directed 
by a policyholder in one of these companies to renew his policy. 
Instead of renewing the policy, the agent wrote the policy in 
another of the companies he represented. This company, be- 
fore the delivery of the policy to insured, directed the agent to 
cancel the policy and he complied by marking it canceled and 
returning it to the company. The policy was never delivered 
to insured for his acceptance. Held, That the policy was not 
enforceable. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Ferguson et al. v. Northern Assur. Co. of London et al. (S. 
D. S. C.) : 

128 Northwestern Reporter (November 25, 1910) 125. 
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Action against Wrong-Doer — Cause of Loss — Evidence: 

In an action by an insurance company against a railroad 
company fot the negligent destruction of property on which the 
insurance company had paid the loss, the fact that a locomotive 
passed a point shortly before a fire was discovered there was 
some evidence tending to show that the engine set the fire, 
though it was in good order and properly managed, and no wit- 
ness had seen sparks lodge where the fire was first discovered. 

Railroad Fire — Notice — By Whom May Be Given: 

The statute stipulated that no action could be brought against 
a railroad company for damages to property by fire caused by its 
negligence unless notice of such loss is given ''signed by the party 
owning such property * ♦ * his agent or attorney." Held, 
That notice given by an insurance company, which had paid the 
loss, as assignee or subrogee of the owner's rights, was a suffi- 
cient compliance with the statute. 

[Judgment for Insurance company below. Here affirmed 
a£:ainst railroad company.] 

Theresa Village Mut. Fire Ins. Co. et al. v. Wisconsin Cent. 
Ry. Co. (Wis. S. C.) : 

128 Northwestern Reporter (November 25, 1910) 103. 

Policy — Cancellation : 

One party to an insurance contract could not cancel the 
policy except in the manner provided therein, without consent 
of the other party. 

Sanne — Same — Notice — Waiver — I nsufficient Proof: 

The policy stipulated that it could be canceled upon ten 
days notice by either party. In compliance with instructions 
from the company, the agent, who was also cashier in the bank 
in which insured had a deposit, notified insured on June 19th 
by letter of the company's instruction to cancel, and stated that 
he had done so and had credited insured's account with the un- 
earned premium. Insured on June 23rd replied asking if the 
policy could be re-written in another company represented by 
the agent. Held, That the evidence was insufficient to show that 
insured had consented to cancellation before the expiration of 
the ten days. 

[Judgment for plaintiff below. Here affirmed against com- 
pany.] 

Northern Pine Crating Co. v. Liverpool & L. & G. Ins. Co. 
(Wis. S. C.) : 

128 Northwestern Reporter (November 25, 1910) 70. 



Arson — Sufficiency of Indictnnent — Authority of Company to Do 

Business: 

Insured was indicted for willfully burning his property for 
the purpose of collecting insurance thereon. Held, That the in- 
formation charging such oftense was not defective in failing to 
allege that the insurance company was authorized to do business 
in the State. The gravamen of the ofCense is the willful burning 
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of property with the intent to realize the Insurance thereon, and 
this is accomplished just as completely whether the policy be 
valid or invalid, provided the insured believed it to be valid. 

[Accused convicted below. Here conviction affirmed.] 

Park V. State (Wis. S. C.) : 

128 Northwestern Reporter (November 25, 1910) 66 

Annotation — Arbitration as Condition Precedent to Action on 

insurance Poiicy: 

Under the above heading appears an annotation to the case 
of German-American Insurance Company v. Jerrils, heretofore 
reported in 23 Insurance Digest 72. 

28 Lawyers' Reports Annotated (N. S.) 104. 

Annotation — Loss or Destruction of Bool<s, Inventory, Etc., as 
Excusing Their Production as Required by Policy: 
Under the above heading appears an annotation to the case 

of German Alliance Insurance Company v. Newborn, heretofore 

reported in 23 Insurance Digest 40. 

28 Lawyers' Reports Annotated (N. S.) 337. 

Annotation — Effect of Temporary Condition which Ceased before 
Loss under General Provision against Increase of Risk, or 
Specific Provision against Certain Conditions: 
Under the above heading appears an annotation to the case 
of Port Blakely Mill Company et al. v. Springfield F. & M. In- 
surance Company, heretofore reported in 23 Insurance Digest 28. 
28 Lawyers' Reports Annotated (N. S.) 593. 

Annotation — Furnishing Proofs of Loss not under Oath as Sub- 
stantial Connpliance with Policy Requiring Proofs under 
Oath: 
Under the above heading appears an annotation to the case 

of St Paul P. & M. Insurance Company v. Mittendorf et al., 

heretofore reported in 23 Insurance Digest 1. 

28 Lawyers' Reports Annotated (N. S.) 661. 

Fire Insurance Patrol — Negligence of Servants — Liability for 
Damages: 

The Kire Insurance Patrol of the City of New Orleans is not 
a public charitable organization, and is responsible in damages 
for injuries occasioned by the negligence of its servants in driv- 
ing its patrol wagon into the truck of the city fire department. 
Conceding that such patrol and the fire department have the 
same rights of way in the streets it does not follow that the 
former is not responsible for injuries infiicted through the negli- 
gence of its servants. 

[Judgment for plaintiff below. Here affirmed against defend- 
ant.] 

Rady v. Fire Insurance Patrol of New Orleans (La. S. C.) : 

52 Southern Reporter (July 2, 1910) 491; 

39 Insurance Law Journal (August, 1910) 1175. 
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Actlon on Policy — Pleadings — ^Amendment: 

The owner, together with first and second mortgagees, 
brought a joint action on a policy of insurance issued to the 
owner with a standard mortgagee clause contract with the mort- 
gagees, and on demurrer, it was held that the declaration did 
not state a cause of action in favor of the mortgagees, where- 
upon plaintiffs moved a severance with leave to file amended 
declarations. Upon Inspection of the proposed amendments it 
appeared that the declaration proposed set up the same facts 
in support of the separate causes of action that had been pleaded 
in the joint declaration by each mortgagee in his own behalf. 
Held, That without passing upon the right of plaintiffs to sever 
under the circumstances presented, amendments would not be 
allowed which, separately pleaded, raised the same questions 
disposed of on the demurrer, and that in exercising the discre- 
tion permitted in allowing amendments the court should not 
permit such as present separately questions considered and dis- 
posed of in an earlier proceeding in the same action as distinct 
from each other, although charged by different plaintiffs in sup- 
port of their respective claims In a joint action. 

[Motion to amend allowed as to owner, but denied as to mort- 
gagees.] 

Weinberger et al. v. Agricultural Ins. Co. (N. J. S. C.) : 

79 Atlantic Reporter (May 4, 1911) 542. 

Written Contract — Parol Evidence: 

"Where a written instrument, executed pursuant to a prior 
verbal agreement or negotiation, does not express the entire 
agreement or understanding of the parties, the parol evidence 
rule does not apply to prevent the introduction of extrinsic evi- 
dence with reference to the matters not provided for in the 
writing." 

Same — Same— Receipt: 

Insured, after the amount of the loss was determined, re- 
ceipted for an amount equal to 75 per cent, of the loss "in full 
of all claims". Insured contends that, the company then being 
in danger of insolvency, this 75 per cent, of its claim was re- 
ceived under an agreement that, if the company voluntarily 
paid more than 75 per cent, to any of its San Francisco claim- 
ants, it would pay plaintiff the difference between 75 per cent. 
of its claim and any percentage which it paid to any San Fran- 
cisco creditor. The company claims that the receipt was a com- 
promise of all of plaintiff's claim against it. Held, That the 
words "in full of all claims" were ambiguous, and that parol 
evidence was admissible to show the agreement under which 
the receipt was executed. 

[Judgment for company below. Here reversed against com- 
pany.] 

Haas Bros. v. Hamburg-Bremen Fire Ins. Co. (U. S. C. C. 
A., 9th Cir.) : 

181 Federal Reporter (December 1, 1910) 916. 
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Action — Policy — Waiver — Pleading : 

Waiver must be specially pleaded. 
Same — Same — Same: 

Insured in an action on his policy, alleged that he had per- 
formed all of the conditions of the policy except furnishing proofs 
of loss, and that such proofs were not furnished "for the reason 
that said defendant denied and disclaimed all liability." Held, 
That this was a sufficient allegation of waiver of proofs of loss. 

Policy — Waiver — Necessity of Written Indorsement: 

The policy provided that it would be void if Insured procured 
other insurance without consent of the company indorsed on the 
policy. It further provided that no waiver by an agent or officer 
would be binding on the company unless indorsed on the policy 
in writing. Held, That a waiver by the general agent of the 
company, although not Indorsed on the policy bound the com- 
pany. 

Agent — Scope of Authority — ^Waiver: 

An agent of a foreign company, who issues policies, collects 
and remits premiums, and attends to its business generally, is 
a general agent with authority to waive policy conditions, not- 
withstanding the company has a general agent for the state. 

Same— Same — General Agent: 

"Agents authorized to issue and deliver policies are regarded 
as having the same power to waive conditions in policies as the 
company themselves, and can therefore waive conditions and 
forfeitures." 

Policy — Other Insurance — Estoppel^Knowiedge of Agent:. 

The policy, by its terms, was to be void if other insurance 
were procured without consent of the company indorsed thereon. 
The agent, who Issued the first policy, was notified of insured's 
intention to procure other insurance, and promised to make the 
proper indorsement but failed to do so. Held, That the company 
is estopped to assert a forfeiture for want of such indorsement, 
though the policy further provides that "no agent has power to 
waive the provisions unless the waiver shall be written on or 
attached to the policy, and that no privilege afTecting the in- 
surance shall exist or be claimed by the insured, unless also 
written or attached." 

Same— Same — Same— Knowledge of Agent Having Dual Inter- 
ests: 

The policy, by its terms, was to be void if other insurance 
were procured without consent of the company indorsed thereon. 
The agent, who issued the first policy, was notified of insured's 
intention to procure other insurance, and promised to make the 
proper indorsement, but failed to do so. This agent was also 
the president, cashier and manager of the plalntifT bank, to 
which the policy was made payable as collateral security for a 
loan by It to insured. The company had knowledge of the bank's 
interest in the policy and of its agent's connection with the bank. 
Held, That the knowledge of the agent of the other insurance 
was acquired as agent of the company, and was present in his 
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mind when he made the promise to insured to indorse the com- 
pany's consent to such other insurance, and was within the rule 
that such knowledge estops the company to claim a forfeiture. 

Agent — Apparent Authority — Liability of Principal: 

Where there is an agency, the company is bound as to third 
persons dealing with the agent in good faith as to all matters 
within the scope of his real or apparent authority. 

Proofs of Loss — Waiver — Denial of Liability: 

The adjuster sent to adjust the loss stated to insured and to 
a representative of the bank to which the policy was payable, 
that the company was not liable under the policy. Held, That 
from these statements, insured was justified in concluding that 
any proofs of loss would be unavailing as the company would ro- 
Ject them. 

Sanne — Same — Same : 

"Where the conduct of the company is such as to render the 
production or correction of proofs of loss useless or unavailing 
they are deemed waived." 

Same — Same^-Findings of Jury: 

In an action on a policy, the jury found that the company 
had denied liability within sixty days after the loss. They found 
further that the failure of insured to make proofs of loss within 
the required time was not due to the denial of liability. Held* 
That this did not defeat a recovery on the general verdict for 
insured. 

Action on Policy^Pleading — Waiver — Conditions Precedent and 

Subsequent: 

In an action on a policy, the performance of conditions pre- 
cedent must be pleaded in the complaint, but provisions in the 
nature of conditions subsequent must be alleged in the answer. 
Where conditions subsequent are so pleaded, the defense of 
waiver or estoppel, by way of replication, was open to plaintiff 
without pleading. 

Void Policy — Rescission: 

Where other insurance was procured in violation of the 
policy but with knowledge of the company's agent, the company 
in order to avoid a waiver of the forfeiture must cancel the 
policy by returning the premium upon learning of such violation. 

[Judg-ment for plaintiff below. Here affirmed against com- 
pany.] 

Bank of Anderson v. Home Ins. Co. of N. Y. (Cal. C. A.) : 

111 Pacific Reporter (December, 1910) 507. 

Action on Policy — Terms of Contract — Presumption: 

In an action on a policy by the assignee of the mortgagee 
to whom the policy was payable, where the complaint did not 
set forth either the policy or mortgage clause in their precise 
terms, it is presumed that the policy was in the standard form, 
which alone can be lawfully Issued in the State of New York. 
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Policy — Mortgage Clause — Construction : 

The mortgage clause in the New York Standard policy, pro- 
viding that the rights of the mortgagee shall not be affected by 
any acts or omissions of the mortgagor, creates a new and dis- 
tinct contract, which places the mortgagee upon another and a 
different footing from that of a mere assignee or appointee to 
receive the loss, and removes him beyond the control or effect 
of any act or neglect of the owner of the property, and renders 
such mortgagee a party who has a distinct interest separate 
from the owner, embraced in another and a separate contract. 

Same — Same — Notice — Duty of Mortgagee: 

The mortgage clause in the New York Standard policy, pro- 
vides that the rights of the mortgagee shall be subject to the 
conditions "hereinbefore contained". Following these words, 
was the requirement for notice and proof of loss. Held, That 
the mortgagee was under no obligation to furnish proof of loss, 
or to give any other or earlier notice of loss, than that involved 
in the commencement of this action, and it was not, therefore, 
necessary to allege that he, or the mortgagors, had given such 
proofs of loss, or to set up an express waiver thereof. 

[Order sustaining demurrer to complaint below. Here re- 
versed against company.] 

Heilbrun v. German Alliance Ins. Co. of N. Y. (N. Y. S. C, 
App. Div.) : 

125 New York Supplement (December 5, 1910) 374; 
39 Insurance Law Journal (November, 1910) 1562. 

Insurable -Interest — Equity of Redemption — Double Insurance: 

In absence of evidence as to the value of an equity of re- 
demption, the owner of such equity can recover the physical 
damage done to the property insured not exceeding the sum 
named in the policy, even though the purchaser under the exe- 
cution sale had insurance on his interest in the same property. 

Policy— Written Statement— "Forthwith"— Auditor's Report- 
Evidence: 

The company claims in defense that certain statements 
in writing required by the policy, were not rendered "forthwith." 
The fire occurred on December 5, 1906. The statement in writ- 
ing in case of the Liverpool & London & Globe Insurance Com- 
pany was rendered on December 20, 1906, and that in case of 
the Orient Insurance Company on January 23, 1907. The auditor 
found that they were "filed within such time as was xiemanded 
under the terms of the contract of insurance." Held, That the 
auditor's report was prima facie evidence of the fact that the 
statements were made "forthwith", and w^arranted the finding 
that the report was not overcome by the fact that the state- 
ments were made on the date set out, where the facts upon which 
the auditor made his report were not shown. 

Same — Sole Interest — Incumbrance: 

Insured stated in a statement of writing submitted to the 
company that no other person owned any interest in the prop- 
erty. As a matter of fact there was a mortgage on the property. 
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Held, That the statement that no other person had any interest 
in the property should not be construed to mean that there was 
no incumbrance on the property. 

[Judgment for plaintiff.] 

Jenks v. Liverpool & L. & G. Ins. Co. (Mass. S. J. C.) ; 

Same v. Orient Ins. Co.: 

92 Northeastern Reporter (December 6, 1910) 998. 



Action on Polfcy^Oomplaint — Amendment: 

After argument plaintiff asked leave of the court to amend 
his complaint so as to show a waiver of proofs of loss. The 
amendment was allowed, subject to the right of either party 
to withdraw his announcement of "ready for trial." Held, That 
the right of a party to amend after the argument was within 
the discretion of the court and the defendant not having asked 
to withdraw its announcement, but on the contrary expressed its 
readiness to proceed with the trial, no wrong was done it in 
permitting the amendment. 

Same — Other Insurance— Knowledge of Agent — Sufficiency of 

Proof: 

Insured testified positively that he had informed the com- 
pany's adjuster of the full amount of insurance on his property. 
The adjuster denied that he had been so informed. Insured 
was also contradicted by a sworn statement signed by him which 
omitted one policy in force on the property. Insured testified 
that he signed this statement without reading It. Held, That 
the evidence sustained the finding that insured had informed the 
agent of the full amount of insurance on his property. 

[Judgment for plaintiff below. Here affirmed against com- 
pany.] 

St. Paul F. & M. Ins. Co. v. Cronin (Tex. C. C. A.) : 

131 Southwestern Reporter (December 7, 1910) 649. 



Mutual Company — Policy — Premium — Waiver: 

Mutual fire insurance companies have the power to waive 
a by-law which provides that failure of a member to pay the 
premium within sixty days from the date of the policy shall void 
the same without further notice or act on behalf of the com- 
pany. 

Same — Same — Same — Same: 

The Indorsement on the policy by the company of a gasoline 
permit and the sending out of a statement of the premium due, 
together with a letter demanding immediate settlement, did not 
necessarily constitute a waiver of the default occasioned by the 
non-payment of the premium. The findings of fact justify the 
conclusion that there was not a waiver of the default. 

[Judgment for company below. Here alfirmed in favor of com- 
pany.] 

Johnson v. Retail Merchants* Mut Fire Ins. Co. (Minn. 
S. C): 

128 Northwestern Reporter (December 9, 1910) 462. 
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Mutual Company— Standard Policy — Statute: 

Mich. Laws 1907, c. 170, Sec. 1, amending Laws 1905, c. 126, 
Sec. 2, prescribing the Michigan standard form of fire policy, 
by providing that "Any company incorporated under the laws 
of South Dakota, as a mutual insurance company, or association, 
having special regulations lawfully applicable to its organiza- 
tion, membership, policies or contracts of insurance, such regula- 
tions and its by-laws shall apply to and form a part of the 
policy. Providing the same are indorsed on or attached to such 
policies or contracts of insurance so as to form a part thereof," 
does not authorize a home mutual company by merely desig- 
nating some regulations adopted by it as "special" to overthrow 
the provisions of the standard policy law otherwise binding upon 
all companies, but limits such "special" regulations to such as 
relate to organization and membership and does not authorize 
such a company to attach to the prescribed standard policy the 
so-called "iron-safe clause" or the "standard percentage valua- 
tion clause"; neither being a regulation specially applicable to 
mutual companies. 

[Judgment for plaintiff below. Here affirmed against company.] 
Nielsen v. Merchants' Mut. Ins. Assn. (S. D. S. C.) : 

128 Northwestern Reporter (December 9, 1910) 491. 

Action on Policy — Sufficiency of Answer: 

If a plea is to the whole declaration, or to any part thereof, 
it must be good for the whole, or the entire part which it pur- 
ports to answer; for, if bad as to a part, it will be wholly bad 
on demurrer, even for that which it in fact answers. And if the 
plea is not confined to a particular part, it will be taken as a 
plea to the whole declaration. 

Same — Same — Warranties : 

An answer, in an action on a fire policy, setting up that in- 
sured did not keep the covenants and warranties, and did not 
comply with the terms of the policy, without stating which 
warranties, covenants and terms insured had not performed, was 
insufficient because of its indefiniteness. 

[Judgment for plaintiff below. Here affirmed against company.] 
Cosmopolitan Fire Ins. Co. v. Putnal (Fla. S. C.) : 

53 Southern Reporter (December 10, 1910) 444. 

Policy — Notice — Proofs of Loss: 

Service of proofs of loss is a sufficient compliance with the 
requirement that written notice of loss be given, if such service 
be made in time. 

Same — 'immediate Notice": 

If notice is required to be immediate, the requirements will 
be met if it is given with due diligence under the circumstances 
of the case and without unnecessary or unreasonable delay. 

Same — Same — Question for Jury: 

Where circumstances appear which tend to excuse the delay 
in giving the notice and tend to show that it was in fact not un- 
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necesfiarily delayed, it is for the Jury to pass upon the merit of 
the excuse and determine as a fact whether the notice given was 
given in a reasonable time and was a compliance with the re- 
quirement of the policy. 

Same — Proof of Loss — Delay — Excuse: 

Both insured and the defendant company were New York 
corporations. Insured had property in two different sections of 
San Francisco, in charge of an agent, which was insured by the 
defendant's policy, at the time of the fire and earthquake of 
April 18, 1906. Part of this property was destroyed, and imme- 
diately after learning of the fire, insured telegraphed its repre- 
sentative at San Francisco for particulars and at the same time 
wrote to him to the same effect. A reply was received in the 
early part of May, which failed to state what had been lost and 
which stores had been destroyed. Insured then wrote for de- 
tailed information and received same about the last of May. 
Proofs of loss were immediately prepared and forwarded to the 
San Francisco agent, who promptly delivered them to defend- 
ant's agent. Held, That because of the confusion of business 
throughout the city and the delay in the mails, and other means 
of communication, caused by the earthquake, the jury were war- 
ranted in finding that there had been no unreasonable delay in 
furnishing proofs of loss. 

Same — Provisions as to Acts to Be Performed after Loss — Con- 
struction: 

Provisions as to what the insured must do after the loss has 
occurred, it has always been held, should be "reasonably and not 
rigidly construed." To hold that plaintiff must, as a condition 
upon which its right to recover depended, furnish information al- 
ready well known to defendant, would be to give a rigid and 
technical construction of this provision of the policy, from a 
compliance with which defendant could receive no benefit. Such 
construction should not be adopted. 

Same — Proof of Loss as Notice of Loss — Evidence: 

Where the company, on receiving proofs of loss, did not 
assume the position that notice of loss was not timely given, 
but based its objection to the proofs of loss solely upon the 
ground that there was an earthquake loss not reported, and did 
not assert that notice of loss was not given in time until making 
answer to insured's complaint, the jury were justified in finding 
that defendant accepted the proofs of loss as timely notice of 
the loss. 

[Judgment for plaintlflf below. Here affirmed agrainst company.] 
Will & Baumer Co. v. Rochester German Ins. Co. (N. Y. 
S. C, App. Div.) : 

125 New York Supplement (December 12, 1910) 606. 

Policy — Failure to Make Inventory — Election to Rescind: 

The policy stipulated that the assured shall, before this pol- 
icy shall take effect (provided no inventory has been taken with- 
in twelve months), make an inventory of the stock to be covered 
hereby, and shall keep books of accounts clearly, detailing pur- 
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chases and sales of said stock, from and after th» date of said 
inventory. Heldf That the company, upon destruction of the 
property, was not required to elect to rescind the policy hy ten- 
der hack of the premium because of insured's failure to take an 
inventory In order to set up such fact in defense, as the com- 
pany had no right to avoid the policy prior to the destruction of 
the property for insured's failure to take the inventory, it being 
insured who had the right of election to put the policy In force 
by making the inventory. 

[Judgment for Insured below. Here reversed in favor of com- 
pany.] 

Northern Assur. Co. of London v. Carpenter (Ind. A. C.) : 

92 Northeastern Reporter (December 13, 1910) 1042. 

Policy — Ownership— Waiver of Forfeiture— Measure of Recovery: 
The policy stipulated that it would be void if insured's In- 
terest in the property was not truly stated. Insured stated that 
she was the owner of the property, honestly believing such to 
be true. As a matter of fact the title was in another. Held, 
That the policy was void, unless the company had knowledge 
through its agent of her want of title, in which event she would 
be entitled to recover on the policy to the extent of her interest 

Same — Same — Same — Same: 

Insured, having no right to redeem property sold for taxes, 
did redeem it and obtained a sheriff's deed for such property. 
The agent who solicited her application, was advised of her 
title and had n:ieans of satisfying himself as to the exact nature 
of her title. Insured, by reason of the payment made by her, 
only had a lien on the property, but, because of her ignorance 
she was unable to tell the difference between a lien and a fee- 
simple title. Held, That insured could recover to the extent of 
her insurable interest, on the ground that the company, by rea- 
son of the knowledge of its agent, was estopped to set up a for- 
feiture for false statements as to the title. 

[Judgment for plaintiff below. Here affirmed against company.] 
Wilson V. Germanla Fire Ins. Co. (Ky. C. A.) : 

131 Southwestern Reporter (December 14, 1910) 785. 

Renewal — Parol Contract: 

"To constitute a verbal contract of insurance the minds of 
the parties must have met upon all the essentials of the con- 
tract The testimony must make clear the subject-matter of in- 
surance, the amount and elements of the risk, including its dura- 
tion in point of time and extent in point of hazard assumed, the 
rate of premium, and generally all the circumstances which are 
peculiar to the contract and distinguish it from every other so 
that nothing remains to be done but to fill up the policy and 
deliver it, on the one hand, and pay the premium on the other." 

Same — Same: 

A conversation between the plaintiff and the agent of the 

defendant company about renewing another insurance, in which 

the former said to the latter, "Don't forget the bam; renew the 

bam as quick as that comes due," and received the reply, "I will 
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attend to it; you don't need to worry," is insufficient to consti- 
tute a parol contract to insure in the future, there being no 
memorandum, payment of money, and no definite promise on 
either side. 

Same — Same — ^Authority of Agent: 

By the terms of his contract with the company, the agent 
was invested "with full power to receive proposals for insurance 
against loss or damage by fire, • • • with authority to issue 
and countersign policies and renewal receipts, furnished by said 
associations; to assent to assignments and transfers, to collect 
premiums, • • • and to transact such other business as 
may be intrusted to his care." Heldf That an agent with such 
powers, and having no authority to make the contract of insur- 
ance, could not bind the company by a parol agreement to re- 
new in the future an existing contract. 

Same — Same — Statute : 

The defendant company was incorporated under Pa. Act 
May 5, 1871 (P. L. 575), Sec. 6, which, among other things, pro- 
vides that the president and directors shall have power on be- 
half of the company to make insurance and that all contracts 
and policies made by the company shall be in writing or print. 
Held, That this act incapacitated the company from making a 
binding parol contract to renew the Insurance in the future, 
where no elements of estoppel are present. 

Application— Exhibit— Statute: 

Acts of Pa., May 11, 1881 (P. L. 20), requiring a correct 
copy of the application to be attached to the policy, and prohib- 
iting its introduction in evidence unless so attached, is limited 
to written policies, and does not apply to oral contracts of in- 
surance. 

[Judgment for company below. Here affirmed In favor of com. 
pany.] 

Benner v. Fire Assn. of Philadelphia (Pa. S. C): 

78 Atlantic Reporter (December 15, 1910) 44. 

Contract — Rule of Construction — Intention of Parties: 

A contract of insurance must be so interpreted as to give ef- 
fect to the mutual intention of the parties as it existed at the 
time of the contracting, so far as such intention is ascertainable 
and lawful. Where the contract is in writing, such intention is 
to be ascertained from the words of the contract alone, if pos- 
sible. 

Policy — Other Insurance — Necessity of Consent: 

The policy stipulated for forfeiture if other insurance was 
procured without the consent of the company. On a rider, upon 

which the property was described, was written: "$ 

other concurrent insurance permitted." Held, That Uils did not 
authorize procurance of other insurance without the company's 
consent. 

[Judgrment for company below. Here affirmed in favor of com- 
pany.] 
Miller V. St. Paul F. & M. Ins. Co. (S. D. S. C.) : 

128 Northwestern Reporter (December 16. 1910) 609. 
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Wrong-Doer — Destruction of Property — Liability to Insurer: 

Where the owner of property was not entitled to recover 
against a railroad company for the destruction of such property 
by reason of the railroad company's negligence, an insurance 
company which paid the loss to the owner could not recover from 
the railroad company. 

[Judgment for railroad company below. Here affirmed against 

insurance company.] 
Spring Garden Ins. Co. v. International & G. N. R. Co. et 
al. (Texas C. C. A.) : 

131 Southwestern Reporter (December 21, 1910) 1147. 

Policy — Iron-Safe Clause — Construction: 

The iron-safe clause of fire policy requiring insured to keep a 
set of books applies only where the subject of insurance is a 
stock of goods, wares or merchandise kept for sale, and does not 
apply where insured conducted a job printing establishment, 
keeping no stock of any kind either for use or sale. 

[Judgment for plaintiff below. Here affirmed against company.] 
Queen of Arkansas Ins. Co. v. Dillard (Ark. S. C.) : 

131 Southwestern Reporter (December 21, 1910) 946. 

Cancellation — Failure to Deliver Telegram — Proximate Cause: 

The failure of a telegraph company to deliver a telegram 
from the state agent of a fire insurance company to a local agent 
directing such local agent to cancel a policy on certain property, 
and by reason of which failure the insured property was de- 
stroyed before the cancellation of the policy, the failure to de- 
liver the message was the proximate cause of the loss sustained 
by the insurance company. 

Same — Same — Notice: 

Where a telegraph message from the state agent of a fire 
Insurance company to a local agent at a near-by city disclosed 
the nature of the business to be the cancellation of a policy on 
certain property, the telegraph company was charged with notice 
of the importance of a prompt delivery of the message. 

Same — Same — Measure of Damages: 

Where the failure of a telegraph company to deliver a mes- 
sage directing the cancellation of a policy, was the direct cause 
of the loss to the insurance company, the measure of damages 
for which the telegraph company is liable is the loss sustained 
by the insurance company, and not the difference between the 
reasonable value of carrying the risk for the additional number 
of days and the amount of unearned premium. 

[Judgment for plaintiff below. Affirmed on appeal. Here 
affirmed in favor of plaintiff insurance company.] 

Providence-Washington Ins. Co. v. Western Union Tele- 
graph Co. (111. S. C.) : 

93 Northeastern Reporter (December 27, 1910) 134. 

Action on Policy — "Last Preceding Inventory" — Question for 

Jury: 

The policy required the insured to preserve the "last preced- 
ing inventory." The policy in suit is dated June 26, 1908, and 
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mailed to the assured, who received it on the 27th day of June, 
and there is evidence that on July 1, 1908, the assured com- 
menced taking an inventory of his stock of merchandise, which 
he concluded about July 6, 1908. The assured testifies that, when 
he received the policy, he did not then accept it, thinking an in- 
ventory was required and proceeded to make one, and, when it 
was completed, he carried the inventory and policy to the agent 
of the company and presented them to him, and, upon the agent 
saying the inventory was all right and to keep it, he paid the 
premium and accepted the policy. Prior to this, in April, 1908, 
the assured had taken an inventory of his stock of merchandise 
which he did not produce on the triak The company contends 
that the April inventory was the "last preceding inventory," 
while the insured contends that the policy was not accepted until 
after the completion of the July Inventory, and therefore it was 
the "last preceding inventory." Held, That the question w^s for 
the Jury, and that the court had committed error in instructing 
the Jury to find for the plaintifC. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 
Queen City Ins. Co. v. Long (Texas C. C. A.) : 

132 Southwestern Reporter (December 28, 1910) 82. 

Policy — Increase of Hazard — ^Attempt to Burn: 

The policy provided: "This entire policy shall be void if the 
hazard be increased by any means within the control or knowl- 
edge of the insured." The evidence shows that prior to the exe- 
cution of the policy, an unsuccessful attempt was made by an 
unknown incendiary to set fire to the building in which the in- 
sured property was situated. This attempt to set fire to the 
building was made known to the insured on the night it occurred 
and in a^ew minutes after it was discovered. The insured did 
not inform the company of this fact and did nothing to prevent 
Its repetition. Held, That this was not an increase of hazard 
within the meaning of the policy. 

[Judgment for plaintiff below. Here affirmed against company.] 
Williamsburgh City Fire Ins. Co. v. Weeks Drug Co. 
(Texas S. C): 

132 Southwestern Reporter (December 28, 1910) 121. 

Action on Policy — New Trial — Surprise: 

The company set up in defense that insured had other in- 
surance on his property, of which it had no knowledge. No reply 
was made to this plea. At the trial, insured undertook to testify 
that the agent had knowledge of the other insurance; this was 
objected to, and insured was allowed to amend his complaint so 
as to allege the waiver, and to testify. The company was denied 
a continuance and judgment was for insured. Held, That it was 
error to deny the company a new trial, where it made affidavit 
that it could show that when it issued the policy the insured did 
not then have the other insurance, which he testified he had, as 
this insurance had expired before the issuance of the policy 
herein sued upon. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 
Queen Ins. Co. v. Betbeze (Miss. S. C.) : 

53 Southern Reporter (December 31, 1910) 692. 
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Policy — Insurance of Profits — Measure of Recovery: 

It is first expressly provided In the policy that the company 
Insures the plaintiff on his stock of goods against all direct loss 
or damage by fire except as thereinafter provided "to an amount 
not exceeding fifteen hundred dollars. * * • Being this com- 
pany's pro rata share of the agreed commissions and (or) profits 
of assured, of not exceeding 15 per cent., on the sound value" of 
the merchandise to which the insurance relates. The policy 
further provided: "If during the terpa of this policy said mer- 
chandise, or any portion thereof, shall be destroyed or damaged 
by fire, this company shall be liable for a loss of commissions and 
(or) profits equal to not exceeding 15 per cent, of the amount of 
damage which such goods shall be found to have sustained, 
which damage shall be the final cost to the companies covering 
the stock. Irrespective entirely whether the stock is surrendered 
to the companies insuring the same or not.'* Held, That the 
company's liability was limited to a percentage on the profits 
on the difference between the total value of the goods 
and the amount received by the insured as salvage on the 
damaged goods taken over by the insurance companies under the 
policies, or, in other words, the percentage of profits was limited 
to a percentage on the amount of the damages sustained by the 
insured. 

[Judgment for company below. Here afflrmed in favor of com- 
pany.] 

Page V. Northern Ins Co. of New York (N. Y. S. C, App. 
Div.) : 

125 New York Supplement (January 2, 1911) 1066. 

Policy — Forfeiture— Unauthorized 8ale by Trustee: 

There is no sale of insured property, within the meaning of 
the term as used in a fire policy, so as to defeat recovery, where 
the person to whom it had been willed in trust, and to whom a 
life estate had been given, made a sale of the trust property with- 
out authority under the will or the court. 

Action on Policy — Change of Occupancy — Burden of Proof: 

An instruction that the insured has the burden of showing 
that a change of occupancy did not contribute to the loss, and 
that the company had the burden of proving that such change in- 
creased the risk, was proper. 

[Judgment for plaintiff below. Here affirmed agrainst company.] 
Seaman v. Anchor Fire Ins. Co. (Iowa S. C.) : 

128 Northwestern Reporter (January 6, 1911) 934. 

Action on Policy — Undisputed Evidence— Question of Law: 

Where there is no conflict of evidence, its sufficiency is no 
longer one of fact, but one of law, to be determined by the court. 

Application — insurance of Automobiie — Representations as to 

Model— Materiality: 

Insured stated to the agent that his automobile was a 1907 
model and it was insured as such. The complaint to recover on 
the policy alleged that the company was liable to the insured "in 
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the sum of $2,000 ♦ ♦ • upon the body, machinery, and equip- 
ment of a certain Rainier automobile, of the type known as a 
touring car, run and operated by gasoline and constructed in the 
year 1907." The undisputed evidence is that the machine was a 
1906 model. Held, That the insured had failed to show that the 
policy covered the car destroyed by fire, for loss of which the 
suit was brought, and that insured's representation that the car 
was a 1907 model, when in fact it was a 1906 model, was material 
and rendered a recovery impossible. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Harris v. St. Paul F. & M. Ins. Co. (N. Y. S. C, App. Tr.) : 

126 New York Supplement (January 9, 1911) 118. 

Policy — Insurance of Intoxicating Liquors — Public Policy — Plead- 
ing: 

The statutes and public policy of Iowa, with limited excep- 
tions, prohibit the sale and render illegal the possession of intox- 
icating liquor in that State and forbid the maintenance of actions 
to recover such liquor or its value. Certain insurance companies 
issued policies of insurance against fire upon the whisky of a 
manufacturer stored in a bonded warehouse in that State, and 
challenged judgments against them for its loss by fire on the 
ground, which they did not plead, that the contracts were illegal 
and invalid because in conflict with the prohibition policy and 
laws of that State. Held, A pleading of the invalidity of contracts 
of insurance of intoxicating liquor on the ground that they violate 
the public policy or statutes of a State which prohibit the sale 
and possession of such an article, but which do not expressly 
forbid or avoid contracts of insurance thereof, is indispensable 
to a successful defense on that ground to actions upon such con- 
tracts. 

Same — Same — Same: 

A contract of insurance of whisky stored in Iowa is not void 
because it tends to assist the insured to violate the public policy 
and laws of Iowa against the possession and sale of intoxicating 
liquors therein. 

Federal Courts — Jurisdiction — impairment by Statute: 

A State is without power to prohibit or condition the exercise 
by citizens of different States of their respective rights to insti- 
tute and defend their suits in the national courts and to invoke 
the independent judgment of these courts upon their contro- 
versies in the cases and in the manner prescribed by the Consti- 
tution and laws of the United States which are the supreme law 
of the land. The jurisdiction of these courts was not granted by, 
and it cannot be revoked, annulled, or impaired by the law or act 
of any State. 

Policy — Measure of Recovery — Pleading: 

The claim that it would cost the insured less than the actual 
cash value of the property destroyed or damaered to repair or 
replace it with material of like kind and quality is an affirmative 
defense under the provision of a policy which reads: "This com- 
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pany shall not be liable beyond the actual cash value of the prop- 
erty covered by this policy at, the time any loss or damage oc- 
curs, and said liability shall in no event exceed what it would cost 
the insured to repair or replace the property lost or damaged with 
material of like kind and quality." And a pleading of this claim 
is indispensable to its successful maintenance. 

Same — Same— Cost of Replacing Whisky: 

The policy provided that "this company shall not be liable 
beyond the actual cash value of the property covered by this 
policy at the time any loss or damage occurs, and said liability 
shall in no event exceed what it would cost the insured to repair 
or replace the property lost or damaged with material of like kind 
and quality." Held, That under this clause the measure of an 
insured manufacturer's cost of replacing whisky and like prod- 
ucts, whose manufacture occupies considerable time and whose 
value increases with age is not the cost of the raw material of 
which a like product may be made and of the labor required to 
make it, but it is the cost of immediately replacing the article 
by a like product in the most inexpensive way by purchase or 
otherwise. 

Same — Same — Same — Cost or Value: 

Where the product insured has changed in value between the 
time of its manufacture and that of its destruction, and its man- 
ufacture occupies considerable time, the manufacturer is not lim- 
ited to the cost of making the article, but may recover its actual 
cash value at the time of the fire, whether a profit or a loss results 
to him from the use of that measure of recovery. 

[Judgment for plaintiff below, 173 Fed. 888. Here affirmed 

against company.] 
Mechanics Ins. Co. et al. v. C. A. Hoover Distilling Co. (U. 
S. C. C, 8th Cir.) : 

182 Federal Reporter (January 12, 1911) 590. 

Action on Policy — Self-Serving Declarations — Admissibility: 

To rebut the defense of arson insured detailed a conversa- 
tion with the defendant's adjuster, some three weeks after the 
fire, in which he stated to the adjuster that he did not want the 
insurance money, but all that he wanted was to have his property 
put in the same condition it was in prior to the fire. A motion to 
strike out the evidence was made on the ground that it was self- 
seiVing. Held, That the evidence was incompetent as it was no 
part of the res gestae. Where the object of a self-serving declara- 
tion is to show a previous state of mind of the declarant, incon- 
sistent with and hence tending to rebut an alleged previous course 
of conduct, which, if proved in the litigation, would be injurious 
to the party making the statement, such declaration, in order to 
be competent evidence, must be made at a time so near to the 
occurrence which gave rise to it, and under such circumstances, 
as to exclude the idea that it was premeditated or uttered after 
deliberation or reflection. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Kuppersmith v. Law Union & Crown Ins. Co. (N. J. 
C. A. E.) : 

78 Atlantic Reporter (January 12, 1911) 223. 
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Policy— Mistake— Reformatlon-^lnsufflcient Proof: 

In a suit in equity to reform a policy of fire Insurance, It ap- 
peared that the policy described the goods as .located at 435 G 
street N. W., in this city, and insured them "while located and 
contained as described herein and not elsewhere/' It appeared 
that, both at the time the policy was delivered and at the time 
of the loss the goods were located, not at the place stated in the 
policy, but at a suburban place a considerable distance there- 
from and within another district so far as insurance rates were 
concerned. The only evidence offered to show that the company 
knew the location of the goods was that when its agent brought 
the policy to insured's office for delivery he was informed in- 
sured was living outside and did not get in as early as that 
Insured received the policy from his clerk and took it home, but 
never examined it until after the loss. It appeared that, before 
the loss, the agent learned of the true location of the goods and 
told insured to bring the policy in to be changed, as it would be 
no protection as written, but insured claimed not to have under- 
stood what the agent said. Heldf That insured had failed to 
make out a case of mutual mistake or to show any basis for an 
estoppel against the company. 
[Bill dismissed.] 
Nichols V. Granite State Fire Ins. Co. of N. H. (D. C. S. C.) : 

39 The Washington Law Reporter (January 13, 1911) 
26. 

Policy-^Sole Ownership — Chattel Mortgage: 

The "unconditional and sole ownership" clause of a fire 
insurance policy on personal property is not violated by the ex- 
istence of a recorded chattel mortgage on the property insured 
where it appears that the property insured is not of a kind cov- 
ered by the acts of assembly permitting chattel mortgages of 
certain species of property. 

[Motion for new trial overruled.] 

Miller v. Manufacturers' & Merchants' Mutual Fire Ins. 
Co. (Wayne Co. C. P.) : 

38 Pennsylvania County Court Reports (January 14, 

1911) 82. 

Unauthorized Foreign Company — Validity of Contracts — Right to 
Sue: 

Under Sec 2032 of the Ga. Civ. Code 1895, providing that 
it shall not be lawful for any company to transact any business 
of insurance within the State, without first procuring a license 
from the insurance commissioner, no contract on property 
within the State, no matter whether the transaction of in- 
surance is made in the State or elsewhere, is enforceable 
in the State, unless the company, when the policy was written, 
was duly licensed to do business in the State, nor can premiums 
alleged to be due on such unauthorized policies be collected 
in the courts of the State. 

[Judgment for defendant below. Here affirmed in favor of de- 
fendaiit.] 

Jalonick v. Green County Oil Co. (Ga. C. A.) : 

66 Southeastern Reporter (February 5, 1911) 815; 

39 Insurance Law Journal (March, 1911) 370. 
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Policy — Construction — Extrinsic Evidence — Remedy at Law: 

A policy of fire Insurance made payable to a first mortgagee 
in the standard mortgage clause cannot be altered by extrinsic 
testimony in a suit at law by the second mortgagee to recover 
thereon for the purpose of establishing that the intention of the 
parties to the contract was to include the second mortgagee as a 
party to the contract 

Same — Same — Same — Same : 

While evidence dehors the record is competent to explain a 
doubt or uncertainty in the case of a latent ambiguity, it cannot 
be introduced in a suit at law for the purpose of reconstructing 
the contract in suit as a basis for the liability alleged in the 
declaration. 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 
Kupperschmidt et al. v. Agricultural Ins. Co. (N. J. C. 
E. A.) : 

78 Atlantic Reporter (January 12, 1911) 226. 



Action on Policy — Performance — Sufficiency of Complaint: 

Under Sec. 533, N. Y. Code of Civ. Proc, the plaintiff in an 
action on a policy of insurance may either allege in detail the 
performance of each condition precedent, or may allege generally 
that plaintiff has duly performed all of the conditions upon his 
part. Held, That a plaintiff's allegation that he had complied 
with each and every one of the terms, conditions and agree- 
ments of the policy on his part to be kept and performed was not 
equivalent to an allegation that he duly performed the conditions 
of the policy, and the complaint was therefore insufficient. 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 

Feuerstein v. German Union Fire Ins. Co. of Baltimore 
(N. Y. S. C, App. Div.) : 

126 New York Supplement (January 16, 1911) 201. 



Policy — Ownership — Sufficiency of Complaint: 

A petition setting forth that a fire policy was issued in the 
name of one of the petitioners, but that it was applied for and 
intended for the use and benefit of the estate of which petitioner 
was executor with entire management, and that the estate was 
owned by the petitioner and others as heirs of the deceased 
owner, which facts were known to the company's agent when the 
insurance was taken, and containing a further allegation of a loss 
by fire, states a good cause of action, as against a general de- 
murrer. 

Same^— Same — Knowledge of Agent — Estoppel: 

Knowledge of the agent of the company at the time of the 
Issuance of the policy in the name of an executor, that the prop- 
erty' was owned by the estate of which the executor had the 
management, and that the executor held it as such, estops the 
company to set up the sole ownership clause. 
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Action on Policy — Impleading Agent — ^Agent's Liability — Insuffi- 
cient Proof: 

The agent. Parsons, who issued the policy was impleaded, 
and the company prayed Judgment over against him in the event- 
of recovery by the insured. The evidence shows that Parsons, 
at the time he issued the policy believed it was proper and right 
X to issue it in the name of Chapman, who was in possession of and 
controlling said property, as the executor. Parsons not thinking of 
any legal obstacle that would affect its validity. In the blank re- 
ports furnished him by the company on which to report to the 
company the issuance of policies, etc., there was no instruction as 
to whose name policies covering property belonging to an estate 
should be written in. The insurance of property situated in the 
country was listed as prohibited, but it was shown that risks in 
such property were taken when it was of value greater than 
$1,750, and this property was shown to be of greater value; be- 
sides Parsons had shown in his report that the premises were 
situated in the country, and the company made no objection on 
this score. The evidence further shows that after the fire, and 
after learning all the facts connected with the ownership of the 
property, the company received from Parsons the premiums 
which he had collected for the policy and retained the same. 
Held, That the evidence warranted a judgment in favor of the 
agent on this issue. 

Same — ^Acceptance of Risk — Proof: 

Though the chief examiner or a fire insurance company testi- 
fied directly that the risk covered by the policy would not have 
been accepted by the company had the true facts as to ownership 
been known to it, but there was other testimony tending to dis- 
credit him, the jury were not bound to believe him; and hence 
there was no error in charging that it was essential for the com- 
pany to prove that it would not have accepted the risk had it 
known the true facts as to ownership. 

[Judgrment for plaintiff and agrent below. Here affirmed against 
company.] 

Shawnee Fire Ins. Co. v. Chapman et al. (Tex. C. C. A.) : 

132 Southwestern Reporter (January 18, 1911) 854. 



Party Wall — Easement of Support — Insurable Interest: 

The owner of one-half of a party wall has an insurable in- 
terest in his easement of support in the other half. 

Same — Same — Policy — "One-Half Interest": 

Attached to a policy insuring plaintiff's building was a rider 
providing that the insurance covered plaintiff's "one-half interest 
in the south wall" of the building. Held, That the insurance was 
intended to cover plaintiff's interest of every kind in the party 
wall, and thus her easement of support, and not merely that part 
of the wall in which she held the fee. 

[Judgment excluding liability for damagrcs to plaintiff's easement 
of support below. Here reversed In favor of plaintiff.] 

Nelson v. Continental Ins. Co. (U. S. C. C. A., 6th Cir.) : 

182 Federal Reporter (January 19, 1911) 783. 
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Policy — Other Insurance — Sale — Forfeiture: 

The policy stipulated that "it shall be void if the insured now 
has or shall hereafter make any other insurance on the said 
property without the assent of the company, or if, without such 
assent, the said property shall be sold." Insured died, leaving a 
will by which the property was devised to her son, who sold it to 
his father without the company's assent. The father procured 
additional insurance on part of the property. Held, That the 
policy was avoided by the procurance of the additional insurance, 
and also because of the sale from the son to his father. 

Same — Mortgage Clause — Construction: 

The policy provided, in effect that, if made payable to a mort- 
gagee, no act or default of any other person shall affect the 
mortgagee's right to recover. The policy was payable to the 
owner, who assigned the policy with the company's consent to 
the plaintiff to secure him as mortgagee, as his interest might ap- 
pear. The plaintiff held also two additional mortgages on the 
property of which the company had no knowledge. Held, That 
the company's consent was limited to the one mortgage of which 
it had notice, and the mortgage clause had reference to that 
mortgage alone, and that the policy was not payable to plaintiff 
as mortgagee under the two mortgages of which it had no 
knowledge. 

Same — Assignment — Rights of Assignee: 

An assignee of an insurance policy has no greater rights 
against the company than his assignor. 

Same — Sale— Notice — Estoppel : 

Insured left a will devising her property to her son, who sold 
it to his father. The father notified the company of his wife's 
death, and directed it to send notices of assessments to him. 
Held, That this was not sufficient to charge it with notice that 
the property had been "sold" to him, and that the defendant, hav- 
ing no other notice, is not estopped by the making of assess- 
ments upon the premium note, the giving notice thereof to him, 
and the receipt and retention of the assessments paid by him, to 
set up the conveyance to him by deed, contrary to the provisions 
of the policy, as a defense in an action upon the policy. 

Same — Change In Title — Descent: 

A change in title by which the insured property is passed to 
another by will or descent does not avoid a policy. 

Mutual Company — Assessment — Knowledge of Facts Avoiding 
Policy — Estoppel: 

The making of an assessment upon a premium note by a 
mutual fire insurance company, and the collection and retention 
of the assessment after the loss has occurred and after the com- 
pany has become informed of the facts which create a forfeiture, 
is not a waiver of the forfeiture, and does not revive a void 
policy. 

[Judgment for company.] 

Towle V. Dirigo Mut. Fire Ins. Co. (Me. S. J. C.) : 

78 Atlantic Reporter (January 19, 1911) 374. 
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Policy — Subrogation — Neceuity of Formal Aulgnment: 

The policy provided that the company should be subrogated 
to the rights of the insured in case of loss caused by the negli- 
gence of any third person, and that insured should assign his 
claim to the company as its interest might appear. Held, That 
the failure of the company to procure formal assignments of such 
claims did not deprive it of its right to compel payment of a 
judgment recovered by the Insured against a wrong-doer. 

Same — Same — Attorney's Fees: 

Where an insurance company paid a loss under a policy pro- 
viding for subrogation, in the event of the property being de- 
stroyed by the negligence of any third person, and where insured 
after the destruction of the property by reason of the negligence 
of a railroad company recovered a judgment, which she assigned 
to her attorney to defeat the claims of the insurance companies 
to subrogation, the court on setting aside such assignment, and 
decreeing the proceeds of the judgment to the insurance companies 
as their interest appeared, did not err in refusing to require 
them to contribute to the payment of the expenses and fees of 
insured's attorney in prosecuting the action against the railroad 
company. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 

Gary et al. v. Phoenix Ins. Co. et al. (Conn. S. C. E.) : 

78 Atlantic Reporter (January 19, 1911) 426. 



Policy — Cancellation — Return of Premium: 

"This policy shall be canceled at any time, at the request 
of the Insured; or by the company, by giving five days' notice of 
such cancellation. If this policy shall be canceled as herein- 
before provided, or become void, or cease, the premium having 
been actually paid, the unearned portion shall be returned, on 
surrender of this policy, or last renewal, this company retaining 
the customary short rates; except that when this policy is can- 
celed by this company, by giving notice, it shall retain only the 
pro rata premium." Held, That cancellation by the company was 
complete on its giving five days' notice, without tender of return 
of the unearned premiums; the company being bound to return 
such premium only on surrender of the policy. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Webb V. Granite State Fire Ins. Co. (Mich. S. C.) : 

129 Northwestern Reporter (January 20, 1911) 19. 



Policy — Insurable Interest — Building Contractor: 

S agreed to sell certain land to R, upon condition that R 
erect and complete certain buildings. Pending the construction 
of the building, R procured insurance thereon. The building 
was destroyed by fire before its completion and before the land 
was conveyed. Held, That R had an insurable interest in the 
building. 
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Action on Policy — Knowledge of Agent — Estoppel — Question 
for Jury: 

Where the insured pleaded that he had fully, informed the 
company's agent as to the nature of his interest in the property, 
and had produced evidence to that effect, it was error to take 
the question from the jury. 

[Judgrment for plaintiff below. Here affirmed against company.] 
Commercial Union Assur. Co. v. Ryals (Ala. S. C.) : 
63 Southern Reporter (January 21, 1911) 754. 

Action on Policy — Evidence — ^Testimony of Deceased Witness 

Given at Former Trial : 

Testimony of a deceased witness given on the trial of an 
indictment of insured for arson, is not competent in an action 
by insured against the insurance company on a policy issued 
by it 

Same — Same— Criminal Offense — Reasonable Doubt: 

In an action on an insurance policy, where the pleadings 
set up facts showing a criminal offense, such offense must be 
proved beyond a reasonable doubt 

[Judgment for plaintiff below. Here affirmed against company.] 
Mclnturfl et al. v. Ins. Co. of North America (111. S. C.) : 
93 Northeastern Reporter (January 24, 1911) 869. 

Policy-— Premium Note— Contract — Statute : 

A premium note given on a mutual fire policy, although not 
copied into the policy, nor attached to it in any way, as required 
by the standard policy law, is a part of the contract, under Sec. 
30, c. 49, of the Me. Rev. St enacted equally with the other 
provisions of c. 49 relating to the standard form, which provides 
that a policy and deposit note given therefor constitute one 
contract. 

Same — Right of Action — Performance: 

r 

The fact that a mutual fire insurance company had a right 
of action against insured on his premium note, does not relieve 
him of the necessity of performance of his part of the mutual 
contract before he can maintain an action upon that contract. 
A right of action to enforce performance is not an equivalent 
of performance. 

Mutual Company — By-Law— Assessments — Forfeiture : 

The by-laws of a mutual company provided that if any mem- 
ber shall neglect or refuse for sixty days after notice of an as- 
sessment to pay it, he shall forfeit all claims for losses there- 
after occuring. Held, That the by-laws were self-executing, and 
the cancellation of the policy by the company was unnecessary. 

Same — Same — Contract : 

Though the by-laws of a mutual fire insurance company 
were not copied into the policy nor upon a separate slip or rider 
attached thereto, yet where they were expressly referred to in 
the deposit note as a part of it, and the note was not only men- 
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tioned in the policy, but was a part of the contract of insur- 
ance by virtue of the express provisions of Rev. St. Me. c. 49, 
Sec. 30, they formed a part of the contract of insurance, espe- 
cially in so far as they related to assessment, and the effect of 
non-payment thereof. 

[Jud^rment for defendant] 

Aussell V. Oxford County Patrons of Husbandry MuL Fire 
Ins. Co. (Me. S. J. C.) : 

78 AtlanUc Reporter (January 26, 1911) 459. 

Agent — Apparent Authority — Liability of Principal: 

The acts of an agent performed within the scope of his real 
or apparent authority are binding upon his principal. The pub- 
lic have a right to rely upon an agent's apparent authority, and 
are not bound to inquire as to his special powers, unless the 
circumstances are such as to put them upon inquiry. 

Policy — Authority of Agent — Waiver: 

The clause in the fire insurance policy placing a limitation 
upon the power of any officer, agent, or other representative of 
the insurance company as to the manner of waiver of any pro- 
vision or condition in the policy may itself be waived. An in- 
surance company cannot make its local agent the medium 
through which all the benefits of a policy flow from the insured 
to it, and then deny that he has authority to represent it when 
the benefits of the insured are involved. 

[Judgrment for plaintiff below. Here affirmed against company.] 
Hartford Fire Ins. Co. v. Brown (Fla. S. C.) : 

53 Southern Reporter (January 28, 1911) 838. 



Action on Policy — Evidence — ^Agency: 

In an action on a policy, it was error to permit a witness 
to testify that on a certain date he was a soliciting agent of the 
defendant company, and was authorized by defendant to trans- 
act business for it, as the^e statements were mere conclusions. 

Same — Same — Improvements: 

In an action on a valued policy, where the defense was that 
the insured had procured other insurance without the com- 
pany's consent, it was error to permit insured to testify that 
the property had been materially increased in value by the 
building of an addition and other improvements. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 
Chaplin et al. v. Mutual Cash Guaranty Fire Ins. Co. (S. 
D. S. C.) : 

129 Northwestern Reporter (January 27, 1911) 238. 



Policy — Measure of Recovery — Cash Value: 

The measure of recovery on household goods is not the 
amount for which they could be sold, but their cash value to the 
insured, that is, what it would have cost to replace them. 
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Action on Policy — Value — Evidence: 

In an action on a fire policy, any error in permitting In- 
sured to testify as to what the destroyed property was worth to 
her does not prejudice the company, where the amount of the 
verdict was justified under other evidence. 

[Judgment for plahitlff below. Here affirmed against company.] 
Southern Nat. Ins. Co. v. Wood (Tex. C. C. A.) : 

133 Southwestern Reporter (February 1, 1911) 286. 

Notice of Loss— Statute— Waiver: 

Sec. 6, c. 170, N. H. Pub. St. 1901 requires notice in writing 
by the insured to the secretary, a director, or an agent of the 
company in case of loss or damage to property. Insured fur- 
nished a list of the goods damaged to the company's local agent. 
Held, That if the list furnished was not a technical compliance 
with the requirements of the law, any defects therein might be 
waived by the company. 

Policy — Appraisal — Proof of Loss — Condition Precedent — Statute: 
Policy requirements of a sworn statement of loss and ap- 
praisal by referees are in confiict with Sec. 6, c. 170, N. H. Pub. 
St. 1901, requiring the insured to give notice in writing to the 
company in case of loss or damage to the property insured, and 
neither of said requirements are conditions precedent to the 
maintenance of actions on the policy. 

Same — Same — Acts of Insured Rendering Submission Impossible: 
Where a refusal to enter upon or continue an appraisal by 
referees, when required by a policy within the time limited there- 
in, does not defeat an action on the policy, an act which indicates 
insured's intention not to enter into such appraisal, or renders 
the appraisal impossible, cannot have that effect. 

Same — Construction — Protection of Property: 

The policy stipulated that "if the insured property Is exposed 
to loss or damage by fire, the insured shall make all reasonable 
exertions to save and protect the same" Heldf That the stipula- 
tion applies to property threatened with injury by fire, not to 
property which has been damaged thereby. 

Same — Duty of insured after Loss — Estoppel: 

Where insured followed the instructions of defendant's local 
agent in caring for goods damaged by fire, the course being what 
good judgment dictated, and in the absence of complaint of de- 
fendant's special agent at the time of inspecting the goods and 
appraising the damages together with the fact that insured was 
instructed that, if she declined defendant's offer in payment for 
the goods damaged, she would be obliged to sue the company, 
the defendant insurance company waived any right it may have 
had to a different course in the treatment or "conditioning" of 
the goods damaged. 

[Judgment for plaintiff below. Here afilrmed against company.] 

Levi V. Palatine Ins. Co. (N. H. S. C.) : 

78 Atlantic Reporter (February 2, 1911) 617. 
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Policy — Occupancy — Possession of Sheriff under Legal Process: 

The policy provided that: "This entire policy, unless other- 
wise provided by agreement endorsed hereon or added hereto, 
shall be void * * * if a building herein described, whether 
intended for occupancy by the owner or tenant, be or become 
vacant or unoccupied, and so remain for ten days." The building 
was occupied as a saloon. Held, That the possession of a watch- 
man, acting under a sheriff under legal process, would be such 
an occupancy as would satisfy the burden imposed by the policy 
upon the insured. 

Same — ^"Occupied as a Saloon" — Construction: 

The risk was described as a "one-story frame building occu- 
pied as a saloon." Held, That the words "occupied as a saloon" 
were words of description only, and did not mean that the build- 
ing should be devoted to saloon purposes. 

Same — ^Vacancy — Suspension of Risk: 

The provision for forfeiture if the insured property "be or 
become vacant or unoccupied, and so remain for ten days" is ef- 
fective only where the loss occurs during the prohibited vacancy. 
If the property had become vacant for ten days, but had been 
reoccupied before the fire, the policy revived and the insured was 
entitled to recover. 

Same — Change of Occupancy — Increase of Risic — Burden of Proof: 
In an action on a fire insurance policy, which provided that, 
in case of change of occupancy (except where the hazard was not 
increased), the policy should be void, the burden is upon the de- 
fendant to prove that the hazard was increased, and it will not be 
presumed to follow from the possession of an officer of the law. 
[Judgment for plain tifT below. Here affirmed against company.] 
Silver y. London Assur. Corp. (Wash. S. C.) : 

112 Pacific Reporter (February 6, 1911) 666. 



Policy— Pall of Building — Evidence Considered: 

The policy provided that if the building or any part thereof 
fall, except as the result of fire, the insurance should immediately 
cease. The testimony on behalf of the company showed that an 
earthquake, prior to the commencement of the fire, caused the 
front wall of the building, from the roof to the second fioor, to 
fall, and that the front part of the roof gave away so as to rest 
upon the second floor. Evidence on behalf of insured tended to 
show that there were great chunks out of the wall, and that the 
building could not have been occupied until repaired. Heldt That 
the evidence was sufficient to show that a substantial part of the 
building had fallen prior to the commencement of the fire so as 
to avoid the policy. 

Same— Same— "Commencement of Fire: 

The evidence showed that immediately after the earthquake 
fires were observed in two nearby buildings, and that there was 
no fire in insured's building at that time. Held, That it being 
established that the building was not burning immediately after 



Digitized by VjOOQ IC 



1911.] FIRE INSURANCE. 33 

the earthquake, there ^as no basis for concluding that the fire 
began before the wall fell. 

Same — Same — M aterial Ity — Statute : 

Sec. 2611 of the Cal. Civ. Code provides that "a policy may 
declare that a violation of specified provisions thereof shall avoid 
it, otherwise the breach of an immaterial provision does not 
avoid the policy." The policy declared that if the building or 
any part thereof fall, except as the result of fire, the insurance 
should immediately cease. Held, That the falling of a material 
portion of the building before the commencement of the fire 
avoided the policy, whether the risk were increased or not. The 
jury were instructed that to have avoided recovery under the 
provision that if any part of the building fall, except as the result 
of fire, the insurance should immediately cease, the company 
must show that such a material part of the building must have 
fallen that the risk was increased. Held, That the instruction 
was erroneous, and was not cured by the giving of another in- 
struction which omitted the element of increase of risk, the two 
instructions merely conflicting. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Fountain et al. v. Connecticut Fire Ins. Co. (Cal. S. C.) : 

112 Pacific Reporter (February 6, 1911) 546. 



Action on Policy^Fall of Building — Instructions — Harmless 

Error: 

The policy provided that if the building, or any part thereof 
fall, except as a result of fire, the insurance should immediately 
cease. The jury were instructed that to avoid recovery they 
must find that such a portion had fallen as would destroy the 
distinctive character of the building, and that the fall must have 
had the effect of increasing the risk. Held, That the instruction 
that the fall must have increased the risk was erroneous, and 
that the instruction that the distinctive character of the building 
must have been changed, was too vague to be a safe guide for 
the jury, but that these instructions were not prejudicial where 
the uncontradicted evidence showed that the whole upper story 
was shaken down by the earthquake so that the roof fell down 
upon the second floor. 

Policy — Fall of Building — Construction: 

The policy provided that if the building or any part thereof 
fall, except as the result of fire, the insurance shall Immediately 
cease. The building fell as a result of an earthquake shock very 
shortly after the fire started and at a time when only a small 
part of the goods could have been consumed by the fire. Held, 
That the provision did not apply so as to avoid the policy, where 
the building fell after the fire started. 

Same — Same — Action — Evidence : 

A question to a witness In an action on a fire policy as to 
whether the falling of the building was the result of fire was im- 

1911-3 
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proper as calling for a conclusion or opinion as to a fact not the 

subject of expert testimony. 

[Judgment for plaintiff below. Here affirmed against company.] 
Davis V. Connecticut Fire Ins. Co. (Cal. S. C.) : 

112 Paciflo Reporter (Feruary 6, 1911) 549. 

Policy — Sale — Forfeiture — Mortgage Clause — Reinsurance: 

The policy provided that it would be void if without the 
written consent of the company, the property should be sold. It 
was payable to a mortgagee as interest appeared, and as to such 
mortgagee provided that no act of the insured should affect the 
mortgagee's rights, and that if payment was made to the mort- 
gagee, when there was no liability to the mortgagor, the com- 
pany would be subrogated to the mortgagee's rights. Held, That 
a sale of the property without the company's consent avoided the 
policy except as to the mortgagee. Held, further. That the fact 
that the company which originally insured the property rein- 
sured its risks with the defendant company did not change the 
situation, as such reinsurance contract did not enlarge the in- 
sured's rights or renew rights already lost, as such reinsurer 
stands in the place of the original insurer so far as the contract 
of insurance is concerned. 

[Plaintiff's complaint dismissed.] 

Flint et al. v. Westchester Fire Ins. Co. et al. (Mass. S. 
J. C.) : 

93 Northeastern Reporter (February 7, 1911) 646. 

Policy — Increase of Hazard — Anonymous Letters: 

The policy provided that it would be void "if the hazard be 
increased by any means within the control or knowledge of the 
insured." Insured received an anonymous letter saying that some 
one was moving goods at night from as adjacent building and in- 
timating that the building would be subsequently burned. Held, 
That the increase of hazard did not arise out of the writing and 
receipt of the letter, but from the actual existence of the facts 
referred to in the letter, and that in order for the company to 
establish a forfeiture because of insured's failure to give notice 
of such facts, it was necessary to show that the actual condition 
existed. 

Same — Same: 

"Increased hazard" provided against in policies of insurance 
refers to changes in conditions in or upon the insured premises, 
and not on those adjacent. 

Same — Same — Comparative Risks: 

Whether there has been an increase in the hazard or not 
must be determined by a comparison with the conditions existing 
at the time the policy was written. Until it is shown that a new 
danger has arisen that did not exist at the time the policy was 
written and delivered which augmented the general risk, there 
is no basis for the claim of forfeiture by reason of an increased 
hazard. 
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Same — 8ame — Anonymous Letter: 

The provision of a policy that it would be void "if the hazard 
be increased by any means within the control or knowledge of 
the insured" does not include insured's failure to communicate 
to the company the contents of an anonymous letter, through 
which he had knowledge, though not control of an attempt of 
others to bum an adjoining building. 

Same— "Hazard"— Definition : 

The term "hazard" means the incurring of the possibility of 
loss, or harm, for the possibility of a benefit, or an undertaking to 
indemnify the insured against the possibility of a loss by fire for 
an agreed consideration paid in advance; as used in a policy it 
means the possibility of a loss by fire created by the sum of all 
dangers resulting from the recognized exposures. 

Same — ''Moral Hazard" — Construction : 

"Moral hazard" as used in insurance law means the possibil- 
ity of loss by fires of incendiary origin. 

Same — Increase of Hazard — Construction: 

The clause of the policy providing for a forfeiture if the 
hazard be increased by any means within the control or knowl- 
edge of the insured refers to hazards resulting from physical 
changes. 

Action on Policy — Partial Loss — insufficient Proof: 

The evidence showed that after the fire, a portion of the lot 
upon which the building stood was sold to the banking company 
which had formerly occupied a part of it as a tenant The bank 
rebuilt on the same lot In doing so they used some part of the 
foundation of the old building and a part of the old bank vault. 
The extent and value of the parts so used are not shown. Neither 
is there any evidence of the kind and character of the structure 
called the "bank vault," and whether or not it was a part of the 
building. Held, That the evidence was insufficient to show that 
the loss was only partial. ' 

Policy — Knowledge of Contemplated Incendiarism — Other insur- 
ance — Fraud: 

After insured received an anonymous letter intimating to him 
that an arson was about to be committed on an adjacent build- 
ing, he procured an additional policy of insurance. Held, That 
this did not constitute a fraud upon the defendant, unless the ad- 
ditional policy raised the total insurance to an amount in excess 
of the amount of concurrent insurance he was permitted to carry. 
[Judgment for plaintiff below. Here affirmed against company.] 
Hartford Fire Ins. Co. v. Dorroh (Tex. C. C. A.) : 

133 Southwestern Reporter (February 8, 1911) 465. 

Action on Policy — Over-Valuation — Evidence Considered: 

Insured purchased a stock of merchandise for $2,490. Two 
sales at reduced prices were made. When the store burned, ac- 
cording to the bank deposits, goods had been sold out of the stock 
to the amount of $3,400. There was insurance on the stock to the 
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amount of |3,500. The company claims that the goods remaining 
unsold were not worth more than 1 1,400. Insured produced an 
inventory taken shortly before the fire showing their value to 
have been 1 6,700. According to the testimony for insured, the 
stock purchased by him was worth $10,000. He testified that he 
had bought about $1,200 worth of goods and put into the stock, but 
produced no invoices of these goods. On the other hand a number 
of people who went through the stock with a view to purchasing, 
testified that it was of small value, old, shopworn and worm- 
eaten. Held, That the evidence warranted a finding that the 
goods on hand at the time of the fire were worth only a small 
part of what they were insured for. 

Same — Intentional Fire — Question for Jury: 

The store was closed at 6 p. m., at which time there was 
practically no fire in the heating stove. Insured, at about 10:30 
o'clock, left three others, with whom he had been, saying he was 
going to the store. About 11 o'clock the town was aroused by an 
alarm of fire, all of the bells of the town being rung and much 
noise being made. Insured's room was not far from the store, 
and, he not being seen in the crowd, apprehension arose that he 
was in the store, and so persons went to his room and tried to 
arouse him; but all the response that they could get from him 
was a grunt He did not appear until morning, when for the 
first time he says he learned of the fire. He testified that he was 
drunk, but the persons who left him in the street say that he 
was sober when they left him. The inventory which he had taken 
a few days before was at his room, and not in the store. Why he 
took this inventory, why he had it In his room, and why he acted 
as he did on the night in question are matters on which his evi- 
dence is far from satisfactory. Held, That whether or not insured 
had fraudulently set fire to the stock of goods was for the Jury, 
and that its finding against him would not be disturbed. 

Same — Same — Same : 

A fraudulent fire can rarely be proved except by circum- 
stances, and the question is for the jury if there is any evidence 
at all of the fraudulent act 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 

Lesser v. Jefferson Fire Ins. Co. (Ky. 0. A.) ; 
Same v. Ins. Co. of North America; 
Same v. Niagara Fire Ins. Co. of N. Y.: 

133 Southwestern Reporter (February 8. 1911) 651. 

Policy — Increase of Hazard — Forfeiture: 

The policy upon which plaintifC sued provided: "This policy 
shall be entirely void (in toto as to every part and parcel, subject 
and division thereof) if the hazard be increased by any means 
within the control or knowledge of the insured." It is undisputed, 
as plaintifC himself testified, that after the policy was written, 
he divided the house into three separate and distinct parts, that 
each part was occupied for different purposes, and that each of 
the several occupants carried keys to the respective parts over 
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which they had also control. Held, That this was an increase of 
hazard avoiding the policy. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 
Simpson v. Mecca Fire Ins. Co. of Waco (Tex. C. C. A.) : 

133 Southwestern Reporter (February 8, 1911) 491. 

Policy — Other Insurance — Estoppel: 

The policy stipulated that it would be void if, without notice, 
the insured procured other insurance in excess of the amount 
permitted by the policy. HeltU That where the agent of the de- 
fendant, had notice of and consented to the other Insurance, its 
procurance did not avoid the policy. 

Same— Other Insurance — Expiration — Forfeiture: 

Insured procured a new policy thinking that a prior policy 
had expired. Held, That the erroneous belief was merely colla- 
teral and did not invalidate the new policy. 

Same— Same— "Valid or Invalid": 

A policy providing that it shall be void if the insured procures 
other insurance "whether valid or not," without the consent of the 
company, includes an invalid or void policy and is enforceable. 

Same — Same — Same : 

An original fire policy stipulated that it should be void on in- 
sured procuring additional insurance, valid or invalid, in excess 
of concurrent insurance allowed. Insured, under the mistaken 
belief that other insurance, within the amount of the concurrent 
insurance allowed, had expired, procured a new policy, but be- 
cause the other insurance was in force, the new policy exceeded 
the amount of concurrent Insurance allowed. Held, That the orig- 
inal policy was invalidated by the procurement of the new policy. 
Held, further. That the cancellation of the new policy after learn- 
ing of the mistake and after the fire did not avoid a forfeiture 
of the original policy. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

National Union Fire Ins. Co. v. Dorroh (Tex. C. C. A.) : 

133 Southwestern Reporter (February 8, 1911) 475. 

Bailor and Bailee — Policy Taken Out by Bailee for Benefit of 

Baiior — Distribution of Proceeds: 

Where a policy of insurance was procured by a bailee for the 
benefit of a bailor, the insurance was a direct Insurance on the 
goods of the bailor, and became efficient for his protection as 
soon as the insurance was effected, and the proceeds thereof be- 
longed to such bailor, the only interest of the bailee being in its 
charges for service. 

Same — Same — Same — Insolvency of Bailee: 

A bailee procured insurance for the benefit of the bailor on 
goods in the care of the bailee. The goods were destroyed, and 
before the policy was paid the bailee assigned the policy to the 
bailor. Just before it was declared insolvent. Under the laws of 
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the State, it was unlawful for a company, in contemplation of in- 
solvency, to sell or assign any of its property. Both the bailor 
and the bailee's assignee claim the proceeds of the policy. Held, 
That the bailor's rights in the insurance proceeds, were not af- 
fected by the bailee's insolvency. 

[Order advising payment to be made to bailor.] 
Robert WilUams & Co. v. Auto Express Co. (N. J. Ch.) : 
78 Atlantic Reporter (February 9, 1911) 670. 

Policy— Title— Waiver: 

The policy provided: "This entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall 
be void if * * * the subject of insurance be -a building on 
ground not owned by the insured in fee simple." While the 
building was owned by the insured, it stood upon ground leased 
by them. No agreement covering this was indorsed on or added 
to the policy. The policy was obtained for the insured, through 
an insurance broker, from the regular agents of the company. 
No written application was made for it No inquiry was made by 
the agents about the title to the ground, and no representations 
relative thereto were made to them. The agents did not appear 
to attach any materiality to the question of title to the ground, 
and the Insured remained in ignorance of any such materiality. 
The policy seems to have been issued, received, and paid for in 
good faith, for the purpose of indemnifying the insured against 
loss of their building and merchandise by fire. Held, That under 
all these circumstances, the law imputes to the company a knowl- 
edge of the condition of the title to the ground and it waived the 
aforesaid provision in its policy issued with such knowledge. 

[Judgment for plaintiff below. Here affirmed against company.] 
German Fire Ins. Co. of Peoria v. Herbertson et al. (Colo. 
8. C.) : 

112 Pacific Reporter (February 18, 1911) 690. 

Policy— Gasoline Clause— "Kept or Allowed": 

The policy provided that it should be void if gasoline were 
"kept or allowed" on tiie premises. Five gallons of gasoline, de- 
livery of which should have been made at insured's home, were 
sent to his factory. Shortly after its delivery to the factory in- 
sured noticed it and directed that it be set outside, where it re- 
mained for about an hour before being sent to his home. Held, 
That this did avoid the policy. 

Same — Same — Same — Instructions — Burden of Proof: 

The policy provided that it would be void if gasoline were 
"kept or allowed" on the premises. The court instructed the jury 
that the words "kept or allowed" did not refer to the temporary 
presence on the premises of gasoline; furthermore, that the pro- 
hibition meant something more than a mere casual taking of gas- 
oline on the premises and removing it soon after; also, that the 
burden of proof was upon the company to show by a fair prepon- 
derance of the evidence "that the insured exposed the property 
Insured to the additional hazard of habitually keeping gasoline 
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upon the premises for a considerable time" before they would be 
warranted In returning a verdict for the company. Held, That 
the instructions were correct. 

Action on Policy — Complaint — ^Amendment to Conform to Proof — 

Discretion: 

The proofs of loss showed the insured property to have been 
worth $6,400 and that there was a salvage of $975. In the com- 
plaint in the action damages were claimed on the basis of the 
proofs of loss which were furnished to the defendants. On the 
trial evidence was introduced, apparently without objection, to 
show that the loss was total, and such evidence was practically 
uncontradicted. The jury, found that the loss was total and as- 
sessed the insured's damages accordingly. After verdict was re- 
turned, the insured moved to amend their complaint so as to 
conform to the proofs and such amendment was allowed. The 
ruling of the court in this regard is assigned as error. Held, 
That in the absence of proof that the defendant was misled by 
the allegations of the complaint, the amendment was within the 
discretion of the court. 

Same — Ownership^Evidence: 

The insured stock of goods had almost entirely been pur- 
chased from B. The company alleged in defense of its policy 
that the goods still belonged to B, and that insured was not the 
sole and unconditional owner. Held, That statements of account 
made by B to a bank showing the aggregate amount of bills re- 
ceivable at a time subsequent to the sale to insured were inad- 
missible on the question of ownership of the goods, in the 
absence of other testimony contradicting insured's direct testi- 
mony that he was the sole owner of the goods. 

[Judgment for plaintiff below. Here affirmed against company.] 
Clute et al. v. Clintonville Mut. Fire Ins. Co. et al. (Wis. 
S. C.) : 

129 Northwestern Reporter (February 17, 1911) 661. 

Policy — Vacancy — Evidence Considered: 

The policy provided that the insurance should only' continue 
while the insured premises were "occupied by a tenant as a 
private dwelling house," and that the "entire policy, unless 
otherwise provided by agreement indorsed thereon or added 
thereto, shall be void if the building herein described, whether 
intended for occupancy by the owner or tenant, be or become 
vacant or unoccupied and so remain for 10 days." Two days after 
the tenant, who had been in possession of the house for about 
three years, moved out, insured's brother-in-law moved in to pro- 
tect the insurance. He used one room of the house, having all of 
his effects there. He took his meals across the street, but slept 
in the house every night between the time the tenant left and the 
fire, which was about a month, except four nights he was out of 
town. Held, That the fact that he only used one of the rooms in 
the house and that the other rooms were not furnished did not 
make the place vacant, as that term is used in the policy. The 
ordinary meaning of the word "vacant" is "empty," and a house 
partially furnished and actually occupied by a tenant who sleeps 



Digitized by 



Google 



40 DIGEST OF INSURANCE CASES. [Vol. XXTV 

in the furnished or partly furnished room cannot be said to be 
vacant nor unoccupied. 

Action on Policy — Vacancy — Breach of Warranty — Insufficient 

Proof: 

Insured's brother-in-law and several others testified that the 
house had been continuously occupied up to the time of the fire, 
except for two nights after an old tenant had moved out The 
company produced a witness who testified that he passed the 
house each night and that he had not observed any lights In the 
house since the old tenant had moved out until just a few nights 
before the fire. Held, That the evidence as to occupancy of the 
property was not contradictory, so as to raise an issue of breach 
of warranty. 

[Judgment for plaintiff below. Here affirmed against company.] 
Agricultural Ins. Co. v. Owens (Tex. C. C. A.) : 

132 Southwestern Reporter (January 18, 1911) 828. 

Policy — Increase of Hazard — ^Attempt to Burn: 

The policy stipulated that it would be void 'if the hazard 
were Increased by any means within the control or knowledge 
of the Insured. Held, That a single attempt of an unknown per- 
son to set fire to the building in which the insured property was 
located, of which attempt insured failed to notify the company 
or to take steps to prevent its reoccurence, was not an Increase 
of hazard within the meaning of the policy. 

Same — Risk — Ownership — Leasehold interest: 

Insured was lessee of a building and had altered the build- 
ing occupied by him by putting in certain partitions, doors and 
windows. He insured his stock and fixtures, the policy also cov- 
ering the partitions, doors and windows. The agent who wrote 
the policy knew that insured was a lessee, but thought that he 
had title to partitions, doors and windows in the building which 
in fact belonged to the* lessor. The policy provided that the 
company should not be liable for an amount greater than 
three-fourths of the actual cash value of each item of property 
Insured. Held, That the policy insured property Itself and not 
its rental value, and insured was therefore not entitled to re- 
cover its rental value. He might have insured his leasehold in- 
terest in the building, but here the policy did not cover such 
interest 

[Judgment for plaintiff below. Here modified and affirmed.] 
Williamsburgh City Fire Ins. Co. v. Weeks Drug Co. (Tex. 
C. A.): 

133 Southwestern Reporter (March 1, 1911) 1097. 

Settlement — Release — Tender: 

Payment of the full amount of the policy was refused be- 
cause insured had misrepresented his title to the property. After 
consulting a lawyer of his own selection, and one recommended 
by a friend, insured accepted half of the face of the policy in 
full settlement of the loss. Held* That the insured could not 
recover the balance on the ground that the agents of the com- 
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pany, knowing insured to be an ignorant negro, deceived him as 

to his rights, without first tendering back the amount received. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 

Thomas v. Continental Ins. Co. of New York (Ky. C. A.) : 

134 Southwestern Reporter (March 8. 1911) 199. 

Policy — Change of Ownership — Written Consent: 

Where a policy expressly provides that transfers can only 
be made with the written consent of the insurer and fixes a for- 
feiture in case a violation of said provision of the contract, such 
a clause is binding and will be enforced by the courts. 

Same — Same — Same : 

Notwithstanding the rule of law that a temporary alienation 
of the property insured will not avoid the policy, if recon- 
veyed to the proper party under the policy contract before 
loss, the doctrine does not apply to transfers of the policy 
contract 

[Judgment sustaining demurrer to complaint below. Here af- 
firmed in favor of company.] 

Bozeman v. Sun Ins. Co. (Ala. S. C.) : 

54 Southern Reporter (March 4, 1911) 178. 

Policy — Exceptions — "Indirectly": 

The policy of insurance contains this clause: "The company 
shall not be liable for loss caused directly or indirectly by in- 
vasion, insurrection, riot, civil war, or commotion, or military 
or usurped power or by order of any civil authority or by 
theft." Insured contends that the "indirectly" has reference only 
to the causes preceding the phrase "or by order of any civil 
authority." Heldy That the word "indirecUy" refers to all 
of the exceptions named in the clause including the phrase "or 
by order of any civil authority." 

Same — Rule of Construction: 

"Policies of insurance, like other contracts, must receive a 
reasonable interpretation consonant with the apparent object 
and plain intent of the parties. 

Same — Cause of Loss — Proximate Cause: 

The policy excepted loss caused directly or indirectly by 
order of any civil authority. The fire resulted from a fumigation 
of the house ordered by the board of health. Held* That the 
order of the board of health, and not the negligence of the offi- 
cer doing the fumigating, was the proximate cause of the loss. 

Same — Same — Same : 

The "proximate cause" of loss is the efficient cause, the one 
which puts the other causes into motion. 

[Judgrment for company below. Here affirmed in favor of com- 
pany.] 

Hocking v. British America Assur. Co. of Toronto (Wash. 
S. C): 

113 Pacific Reporter (March 6, 1911) 259. 
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Policy — Household Furniture Clause — Misrepresentations: 

The company attached to its policy the regular household 
furniture clause embracing all articles of furniture and house- 
hold effects usually found in a dwelling house. Held, That the 
mere fact that the clause embraced articles, which insured did 
not own, and other articles in which he had no insurable interest 
did not constitute a misrepresentation, as such clause is for the 
company's convenience and does not call upon the applicant to 
name specifically the property owned by him which he wishes 
to insure. 

Same — Wife's Wearing Apparel — insurable interest of Husband: 
Objection as to the want of insurable Interest of the hus- 
band in the clothing of his wife can not be successfully made 
under the terms of a policy insuring "wearing apparel of the 
family." 

Same — False Swearing — Forfeiture: 

A misstatement, although under oath, if not intentionally 
false and made with a purpose to defraud, does not constitute 
such false swearing as to defeat recovery under a provision in 
the policy that any fraud or false swearing by the insured, relat- 
ing to the loss or in the proof of loss, will forfeit his right 
to recovery under the policy. 

Same — Same — Same : 

In making proofs of loss, insured included as his own prop- 
erty, certain wearing apparel of his wife and a sewing machine. 
From the evidence it appeared that he thought that his wife be- 
longed to him and that he owned her possessions. Held, That 
a defense of false swearing was not sustained. 

[Judgment for plaintiff below. Here afflrmed against company.] 
German Union Fire Ins. Co. of Baltimore v. Cohen (Md. 
C. A.): 

78 Atiantlc Reporter (March 9, 1911) 911. 



Policy — Renewal — Binder: 

Prior to the time of the expiration of a policy, a represent- 
ative of W. & K., who were insurance brokers in the city of New 
York, took a "binder" to insured's office to obtain a renewal of 
the insurance. The binder provided: "The undersigned accept 
the above and make the same binding from foregoing written 
date." It was signed by the defendant's agent, and upon pre- 
sentation to insured was accepted by its authorized agent Held, 
That this transaction effected a renewal of the policy. 

Same — Same — Additional insurance — Estoppel : 

Several days prior to the expiration of a policy, insuring 
certain property in Columbus, Ohio, it was renewed by insured's 
brokers in New York. On the date of such expiration, the com- 
pany's agent at Columbus procured insured's assent to the is- 
suance of a policy intended as a renewal of the policy expiring 
on that day. This policy as issued, did not purport to be a re- 
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newal of any other policy, and did not cover the same property 
covered by the policy intended to have been renewed. Held, 
That if the policy issued by the Columbus agent was accepted 
by the insured as a renewal of the expiring policy, there could 
be a recovery by the plaintiff. Had the latter policy been is- 
sued by mistake, the defendant could have repudiated it, but not 
having done so until after adjustment of the loss it could not 
be heard to deny liability thereon after insured had settled with 
other companies on the basis that the policy so issued was con- 
tributing insurance. 

[Judgment for plaintiff below. Here affirmed against company.] 
Columbus Dry Goods Co. v. Globe & Rutgers Fire Ins. Co, 
(N. Y. S. C, App. Div.) : 

127 New York Supplement (March 13, 1911) 589. 

Policy — Insurance of Several Buildings as One Risk — Vacancy: 

The policy covered several buildings which practically con- 
stituted one risk. The contract provides that "this policy shall 
be entirely void in toto as to every part and parcel, subject and 
divisions thereof ♦ ♦ ♦ if a building herein described ♦ ♦ ♦ 
be or become vacant or unoccupied and so remain for ten days." 
Held, That the vacancy of one of the buildings for more than 
ten days avoided the whole insurance, even though the amount 
on each building was specified. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Mecca Fire Ins. Co. v. Coghlan (Tex. C. C, A.) : 

134 Southwestern Reporter (March 8, 1911) 266. 

Contracts — Completion — Mailing: 

When a letter containing a proposition is forwarded by 
mail to be -accepted or declined in like manner, if the person 
to whom it is addressed unconditionally accepts the proposition 
'by letter, and mails it to the person from whom the proposition 
came, the contract is complete as soon as the letter of accept- 
ance is deposited in the mail. 

Same— Same — Place of Contract: 

Certain fire policies were mailed by an unauthorized foreign 
company to defendant in Indiana, with the privilege of returning 
them to the company within a specified time if they were not 
satisfactory. Held, That the contracts were not completed until 
accepted by defendant Whether defendant's acceptance was in 
writing, mailed to the company, or the time within which the 
contracts might have been returned was allowed to pass, either 
intentionally or unintentionally, can make no difference, for in 
either event it was a proposition or offer to defendant acted upon 
in Indiana, and, being the final act of the parties, such contracts 
will be regarded as made in Indiana. 

[Judgment for defendant below. Here affirmed against receiver 
of company.] 

Swing V, Marion Pulp Co. (Ind. A. C.) : 

93 Northeastern Reporter (March 14, 1911) 1004. 
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Policy — -1ron-8afe Clause — Waiver: 

The policy contained a clause requiring insured to keep 
his books of. account and inventories in an iron safe. At the time 
the application was made, the agent was told by the applicant 
that he had no safe and that his books were all kept in a desk 
in his store. The agent then said: "That is all right; our com- 
pany is not technical like those Eastern companies." HeltU 
That whether or not the iron-safe clause was waived was for 
the jury. 

Agent — ^Authorlty — Notice: 

The authority of an insurance agent may be limited by notice 
brought home to the insured, as, for instance, by an express limi- 
tation in the policy, restrictions and limitations of which the 
insured had no notice are not binding on him, but such a limita- 
tion is not notice to the insured of the agent's want of power to 
bind his principal as to transactions before delivery of the 
policy. 

Same — ^Apparent Authority: 

The power of the agent whether general or special is de- 
termined by the nature of the business intrusted to him, and is 
prima facie co-extensive with its requirements, and the company 
is therefore bound by the acts of the agent within the apparent 
scope of his authority. 

Same — Assumed Authority — Estoppel of Company: 

By accepting the benefits of acts of an assumed agent, an 
insurance company is bound thereby as fully as though he had 
authority, and by accepting the premium and issuing a policy 
upon an application taken by a person assuming to act as its 
agent, the company estops itself from denying such agency, and 
is bound by his wrongful acts and misrepresentations within 
the scope of his apparent authority. 

Same — Unauthorized Acts — Ratification : 

An insurance company could not accept the part of an un- 
authorized contract made by an agent which was favorable to it 
and reject the rest, but must ratify it as a whole. 

Same — Authority — Waiver of Policy Conditions: 

Agents of insurance companies, vested with authority to 
make contracts and to insure property, stand in the place of the 
company in dealing with applicants for policies, and may waive 
stipulations which purport to be essential to the validity of the 
contract 

Action on Policy — Parol Evidence — Varying Written Contracts: 
The rule that parol evidence is inadmissible to vary the 
terms of a written contract is relaxed where a forfeiture resulted 
from fraud or mistake of the agent in the preparation of the 
application or policy. 

Policy — Appraisement — Waiver: 

Failure to appraise is only available as a defense when the 
parties disagree as to the amount of the loss. If the company 
wholly denied liability, or put its refusal to pay on other grounds 
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which were inconsistent with the purpose to insist on an ap- 
praisement, such conduct would waive the appraisement 

Same — Same — Same : 

Where there was no disagreement as to the amount of loss, 
and the company offered to pay on the same basis that other 
companies had settled, the policy requirement of an appraisal 
was thereby waived; the offer to pay being virtually an admis- 
sion of the amount of insured's loss. 

[Judgment for plaintiff below. Here affirmed against company.] 
Shook et al. v. Retail Hardware Mut. Fire Ins. Co. of Min- 
nesota (Springfield C. A.) : 

134 Southwestern Reporter (March 15, 1911) 689. 

Policy — Sole Ownership — Forfeiture: 

The policy stipulated that it would be void if the interest 
of the insured were other than sole and unconditional owner- 
ship. Held, That upon a change in the ownership without con- 
sent of the company the policy became void. 

[Judgment fot company.] 

Osbom V. American Ins. Co. (111. A. C): 

151 III. App. 126. 

Mutual Company — Application — Acts of Agent: 

The agent of mutual, as well as of stock or proprietary, 
companies, who makes out an application for insurance, must be 
deemed the agent of the company. Hence, if he makes out 
that application incorrectly, although all the facts are cor- 
rectly stated to him by the applicant, the error or mistake is 
charged to the company. 

Same — Same — Misdescription — Reformation: 

Plaintiff, a farmer, owned 80 acres in section 21, and an- 
other 80 in section 23, which he cultivated as one farm. An 
application was signed by the plaintiff, in which the property 
was described as the N. E. ^ of section 21. In other words, 
the policy insured one 80 acres which plaintiff did not own, 
and did not insure 80 acres which plaintiff did own. The 
policy was issued in accordance with the application and was 
in plaintiff's possession for two years. At the time of executing 
the application, plaintiff signed a statement in these words: 
"The foregoing [application] is my agreement, and is a cor- 
rect description of the property on which indemnity is asked." 
The policy bore this indorsement: "Please read the conditions 
of this policy. See inside pages, and see if the description of 
the property is correct, and, if not, immediately notify the com- 
pany." This action was brought to reform the policy of in- 
surance, so as to make it apply to grain destroyed by fire sit- 
uated on section 23. The evidence showed that the agent, who 
took the application, stated that the policy would cover both of 
the farms. Held, That the court was Justified in reforming the 
policy. 

[Judgment for plaintiff below. Here affirmed against company.] 
Norman v. Kelso Farmers Mut Fire Ins. Co. (Minn. S. C): 
130 Northwestern Reporter (March 17, 1911) 13. 
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Cancellation — Notice — Sufficiency: 

Notice of cancellation signed "R, W. Osborn, Manager" in- 
stead of in the name of the company per R. W. Osborn, Man- 
ager. It was given and received as notice from the company. 
Held, That the notice was sufficient to effect a cancellation. 

Same — Same — Form: 

Notice of cancellation of a policy need not be in any par- 
ticular form so long as it is distinct and unequivocal notice 
that the company has canceled the policy. 

Same — Same — Sufficiency: 

Insured was given the following notice: "We desire to 
terminate our liability under policy No. 170062 issued in you favor. 
• • ♦ The policy will be canceled on our books • • • 
five days from, date. Kindly return the policy to this office, to- 
gether with the earned premium of 15.15 on that date." In- 
sured argues that the notice was not a notice of cancellation but 
merely of an intention to cancel and therefore insufficient. Held, 
That the meaning of the notice was in substance that the in- 
surance company, desiring then to cancel the policy and to ter- 
minate its risk, thereby gave the insured the five days' notice 
prescribed by the policy, at the expiration of which the can- 
cellation would become effective, and was sufficient 

Same — Same — Necessity of Affirmative Acts: 

No affirmative act canceling a fire policy is necessary be- 
yond giving the required notice, the cancellation becoming ef- 
fective on expiration of the period of notice. 

Same — Same — Mistake as to Date — Effect: 

A mistake in the notice of cancellation designating the day 
upon which the cancellation should become effective does not 
impair the sufficiency of the notice as a notice of cancellation as 
of the day when the five days required to be given actually ex- 
pired. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 

American Glove Co. v. Pennsylvania Fire Ins. Co. (Cal. 
C. A.) : 

113 Pacific Reporter (March 20, 1911) 688. 

Issuance of Regular Policy on Incomplete Building — Estoppel: 

The agent was authorized to enter into contracts of insur- 
ance and to issue regular policies and builder's risk policies. 
He issued a regular policy on a building which was not quite 
completed. Held, That the issuance of the regular policy was 
a waiver of the incompleted condition of the building and was 
binding on the company, notwithstanding the fact that the 
agent's instructions were to issue regular policies only on com- 
pleted buildings. 

Policy — Term — Presumption : 

The policy contained no stipulation as to the time it should 
run. The premium paid was $1.25. Held, That it would be 
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assumed that the contract was for a period sufficient to carry 
the liability beyond the day of the fire, which occurred three 
days after the contract was made. 

[Judsrment for plaintiff below. Here affirmed asainst company.] 
New Hampshire Fire Ins. Co. v. Diakely et al. (Ark. S. C.) : 
134 Southwestern Reporter (March 22, 1911) 926. 

Mutual Company — Statutory Bond — Liability of Sureties: 

Sec. 4, Acts Ark. April 24, 1905 (Laws 1905, p. 492), provides 
that before a mutual company does business in the state it must 
file a bond conditioned upon the payment of all claims. Held, 
That "The liability of surities of insurance companies under the 
act of April 24, 1905, is that the company shall promptly pay all 
claims arising and accruing to any person or persons during the 
term of their bond, regardless of whether the policies under 
which such claims arise were issued during the Ufe of the bond 
or not." 

Same — Same — Same : 

Sec. 4, Acts Ark. April 24, 1905 (Laws 1905, p. 492), pro- 
vides that before a mutual company does business in the state it 
must file a bond conditioned upon the payment of all claims. 
Sec. 4348 of Kirby's Digest provides that the bonds of such 
companies shall be renewed every two years. Held, That a bond 
on its face obligating the sureties for the term of one year 
covered claims accruing any time within two years from its 
date. 

Same — Same — Presumption : 

A presumption exists that sureties on a statutory bond in- 
tended to execute the bond in compliance with the require- 
ments of the statute. 

Same — Same — Construction : 

Statutory bonds executed in the form prescribed by the 
statute must be construed as though the statute were written 
in them as respects the rights of principal and surety. 

Same — Same — Same : 

The bond contained the following condition: That the com- 
pany "shall promptly pay all claims arising and accruing to 
any person or persons, during the term of this bond, by vir- 
tue of any policy issued by said company, upon any property 
situated in the state of Arkansas, when same shall become 
due." Held, That the commas after "persons" and "company" 
show that the phrase, "by virtue of any policy issued by said 
company," is parenthetical. Their effect is to make the prep- 
ositional phrase, "during the term of this bond," relate and 
qualify the participle "accruing," and not the verb "issued." 
therefore the bond covered claims accruing during the term 
of its continuance, although the policy was issued without the 
term. 

[Judgment for plaintiff aerainst company and in favor of sure- 
ties. On appeal of plaintiff Judgment reversed against 
sureties.] 

Crawford v. Ozark Ins. Co. (Ark. S. C.) : 

134 Southwestern Reporter (March 22, 1911) 951. 
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Foreign Company — Doing Businees: 

A fire insurance company, having its principal office in the 
state which created it, does not violate the laws of another state, 
forbidding foreign corporations to do business therein, except 
upon certain conditions, by insuring property in such other state 
before compliance with those conditions, if application for the 
insurance is made to the company at its home office, and the 
policy is issued therefrom. It is not thereby doing business in 
the state in which the property insured is located. 

Mutual Company — Assessments — Liability of Policyholders — 8tat- 
• ute of Limitations: 

The liability of policyholders in a mutual assessment com- 
pany depends upon the law of the state creating the corporation, 
and such liability is contingent and the statute of limitations does 
not operate in favor of a policyholder until his liability is made 
absolute, either by corporate action or judicial determination. 

Same — insolvency — ^Assessments — IHow Questioned : 

In the absence of fraud, policyholders in such mutual assess- 
ment company are bound by a decree against the corporation 
ascertaining its liabilities and assessing the policyholders to pay 
the same. Such decree is not open to collateral attack. 

[Judgment for company below. Here affirmed in favor of de- 
fendant] 

Swing V. Taylor & Crate (W. Va. S. C. A.) : 

70 Southeastern Reporter (March 26, 1911) 373. 

Policy — Endorsement — Date of Expiration — Mistake — Burden of 
Proof: 

The policy was for $3,000, and by its terms expired Septem- 
ber 25, 1907. A few months after its issuance, at request of in- 
sured's agent, it was reduced to $2,500 and part of the premium 
returned. In making the endorsement the agent attached a slip 
to the policy on which he had inadvertently written on the mar- 
gin after the words, "date of expiration," the date of September 
25, 1909. The endorsement was made in triplicate, one of which 
was attached to the policy, one sent to the company, and another 
entered upon the agent's files. The writing of the date "Septem- 
ber 25, 1909," was not a part of the body of the endorsement. 
Heldf That the burden was upon the plaintiff to prove her con- 
tention that it was the understanding that the policy was to be 
continued until September 25, 1909. Held, further, That the 
words written upon the margin of the slip were merely descrip- 
tive of the policy and not a modification of the terms thereof, and 
that taking the whole policy into consideration, it was clear that 
the date of expiration was as stated in the body thereof, namely, 
September 25, 1907, and that the agent's endorsement of the date 
as September 25, 1909, was nothing more than a clerical error. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 
Evans v. Glens Falls Ins. Co. (Utah S. C.) : 

113 Pacific Reporter (March 27, 1911) 1019. 
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Mutual Company — By-Laws — Adjustment — Condition Precedent: * 
Compliance with the provisions of the insurance contract 
with reference to an adjustment of the loss, is a condition prece- 
dent to a right of action on the policy, since a member of a mu- 
tual company can not avail himself of his legal remedy until he 
has exhausted the remedy provided by the reasonable rules of his 
society. 

Same — Same — Policy — Delivery: 

All policies shall be signed by the president and secretary, 
and shall take effect at twelve o'clock noon on the day of the 
date of issue of the policy. There is no dispute upon this record 
that the policy was dated and signed August 19, 1909, the day be- 
fore the fire. The records of the society likewise show that an 
earlier policy was canceled on that day and the new policy put in 
force. This new policy was written and issued exactly In ac- 
cordance with the terms of plaintiff's application, dated July 31, 
1909. Held, That the fact that the insured was not notified of 
the issuance of the new policy was without effect on his right of 
recovery. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Allen V. Patrons' Mut. Fire Ins. Co. of Michigan, Ltd. 

(Mich. S. C.) : 

130 Northwestern Reporter (March 31, 1911) 196. 

Policy— Cancellation— Surrender after Loss: 

Upon receipt of the agent's report of the Issuance of a policy 
to plaintiff, the company immediately notified such agent to can- 
cel the policy. The agent, before the fire and without notice to 
insured, wrote a policy in another company for the same amount, 
giving the latter company credit for the premium paid by plain- 
tiff for the policy issued in the defendant company. After the 
destruction of the property the agent told insured what had been 
done, and requested the surrender of the policy issued by the de- 
fendant company, which was done, and the other policy accepted. 
However, the day before this suit was filed the defendant ten- 
dered back the other policy and demanded the return of the origi- 
nal policy. Held, That the surrender of the original policy op- 
erated as a cancellation thereof, and plaintiff was not entitled to 
recover on it 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 
Waterloo Lumber Co. et al. v. Des Moines Ins. Co. (Iowa 
S. C.) : 

130 Northwestern Reporter (March 31, 1911) 147. 

Statute — Limitation of Actions — ^Application to Pollciea Pre- 
viously issued — Constitutionality: 

Sec. 39 Va., Acts March 9, 1906 (Acts 1906, c. 112), provides: 

"No provision in any policy of insurance limiting the time within 

which a suit or action may be brought to less than one year after 

loss shall be valid." Held, That the act is not wholly prospect- 

1911-4 
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Ive in its operation, but applies as well to policies issued before 
its passage. Held, further. That the act does not impair the 
obligation of contracts preTiously made requiring that actions be 
brought within six months after loss, as such act affects only the 
remedy. 

Same — Same— Same — Same : 

A contract entered into is presumed to be made with refer- 
ence to existing laws, and yet it is well established that those 
laws may be altered, amended, or repealed without affecting the 
binding force of the contract, so long as a sufficient remedy is 
left for its enforcement 

[Judgment for company below. Here reversed against com- 
pany.] 
Smith & Marsh v. Northern Neck Mut. Fire Assn. of Va. 
(Va. S. C. A.) : 

70 Southeastern Reporter (April 1, 1911) 482. 

Standard Poiicy — Repeal by Vaiued-Pollcy Law: 

The Louisiana Standard Policy Law (Act No. 105, of 1908, 
Art 3, Sec. 22), by which the New York Standard Policy was 
adopted, is repealed by the* Valued-Policy Law (Act 15J5 of 1900) 
in so far as it conflicts with the latter. The Valued-Policy Law 
does not confer a personal privilege which may be renounced. It 
was adopted as a measure of public policy, and in order to se- 
cure, greater certainty in the contract of insurance and its pro- 
visions control policy stipulations. 

Policy — Total Loss — Condemnation: 

Parts of the walls of the building could have been used in re- 
constructing the burned building, but such walls could not be 
used because condemned by the city building inspector. Held, 
That it being impossible to rebuild in view of the city authori- 
ties withholding such right, the loss was a total loss. 

[Judgment for company below. Here reversed against com- 
pany.] 
New Orleans Real Estate Mortgage & Securities Co. et al. 
V. Teutonia Ins. Co. et al. (La. S. C.) : 

54 Southern Reporter (April 1, 1911) 466. 

Action on Policy — Parties — Complaint: 

Where the complaint on a policy is by some one other than • 
the assured named In the policy, such complaint must allege facts 
showing how and in what right the party suing is entitled to re- 
cover. 

Policy — Waiver — Authority of Agent: 

An agent with authority to solicit insurance and to receive 
and receipt for premiums, cannot by his acts estop the company 
from relying on the terms of its written contract. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 

Prine v. American Central Ins. Co. (Ala. S. C.) : 

54 Southern Reporter (April 1, 1911) 547. 
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Policy — Iron-Safe Clause — Waiver — Authority of Agent: 

The company denied liability because insured failed to com- 
ply with the iron-safe clause. Insured claims that the agent 
waived this provision. The company claims that the waiver is 
not binding because it was beyond the authority of the agent, the 
policy expressly stipulating against his right to waive provisions. 
The agent was authorized to solicit insurance, issue and deliver 
policies and collect premiums. Insured had no knowledge of any 
limitations upon his authority at the time of the waiver, such as 
was set out in the policy subsequently issued. Held, That the 
agent's waiver of the iron-safe clause was, under these circum- 
stances, binding on the company. 

[Judgment for plaintlCC below. Affirmed against company. Here 
motion for rehearing overruled.] 

Old Colony Ins. Co. v. Starr-Mayfield Co. (Tex. C. C. A.) : 

135 Southwestern Reporter (April 5, 1911) 252. 

Policy — ^Assignment — Consent — Authority of Agent: 

An agent clothed with authority to make contracts of insur- 
ance is clothed with authority to indorse his principal's consent 
to the assignment of a policy. 

Same — Same — Same — Same: 

On the back of the policy was the form of an assignment for 
use in case of the sale of the property and at the bottom of the 
form were the words: "The company hereby consents to the 
above assignment, subject to all the terms and conditions of the 
policy, and the questions and answers in the application." 
There is no provision that the indorsement of the company 
to the assignment must be made by any particular officer, or that 
the policy must be sent to the home office for such purpose. It 
is stipulated that the policy shall be void when the property is 
alienated or incumbered without the consent of the company, and 
that the secretary of the company is the only officer or agent 
possessing authority to waive any of the terms and conditions of 
the policy. Held, That this did not amount to a limitation on the 
authority of local agents with the power to make contracts of 
insurance, to make indorsements, and consent to assignments of 
the policy. 

Same — Same — Same — Resident Agenty-Statute — Estoppel : 

Sec. 7995, Mo. Rev. St. 1899, the Resident Agent Law, pro- 
vides: ''Foreign companies admitted to do business in this state 
shall make contracts of insurance upon property or interests 
therein only by lawfully constituted and resident agents, who 
shall countersign all policies so issued. And any such insurance 
company who shall violate any provision of this section shall suf- 
fer a revocation of its authority by the superintendent of insur- 
ance to do business in this state. A policy was countersigned by 
an agent through whom the policy was issued. The company con- 
tends that this agent was a mere soliciting agent without author- 
ity to waive any of the policy conditions. Held, That counter- 
signing resident agents are presumed to possess authority to 
make contracts of insurance for their principals. When insured 
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saw the agent's name countersigned to the policy he was Justi- 
fied in assuming that such agent had authority to consent to an 
assignment of the policy, and by so holding out its agent to the 
public, the company was estopped to deny that he had such au- 
thority. The contention that he was only a soliciting agent nec- 
essarily is an assertion that defendant made a contract of insur- 
ance in this state in violation of the law, since, in such case it 
would have made the contract of insurance without the interven- 
tion of a resident agent duly authorized to make such contracts. 
Defendant will not be suffered to stand on such immoral ground, 
and we shall assume for the purposes of this case that the coun- 
tersigning of the policy was in compliance with the statute. 

Same — Three-Fourths Value Clause — Other Insurance: 

Attached to the policy was a rider providing: "Total insur- 
ance permitted is hereby limited to three-fourths of the actual 
cash value of the property hereby covered and to be concurrent 
herewith." Held, That this provision impliedly granted insured 
the right to procure other insurance to the amount of three- 
fourths of the value of the property, and nullified the provision 
for forfeiture for procuring other insurance without the consent 
of the company. 

Same — Sale — Forfeiture — Risk: 

An insurance on a stock of goods which in the nature of busi- 
ness will be continually changed, is an insurance on the stock, 
and not on the specific goods in stock at the time the policy 
issued, so that sale from the stock and removal thereof will not 
forfeit the policy, though it contains a non-alienation clause. A 
sale in bulk of the entire stock, or of enough thereof to materially 
aftect the risk, would constitute a breach of the alienation clause, 
but a sale in bulk of goods worth |400 out of a stock valued at 
19,000 cannot be considered as an enhancement of the risk. 

[Judgment for plaintiff below. Here affirmed against com- 
pany.] 

Sheets et al. v. Iowa State Ins. Co. (Kansas City C. A.) : 

135 Southwestern Reporter (April 5, 1911) 80. 

Policy — Employment of Mechanics — Forfeiture: 

"This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if me- 
chanics be employed in building, altering or repairing the within 
described premises for more than fifteen days at any one time." 
Shortly after the policy issued various changes and improve- 
ments were made within the mill by mechanics employed for the 
purpose; but in none of these did the employment of the me- 
chanics exceed fifteen days. The work involved raising the 
roof, a new or additional foundation and change of the basement 
into practically a new story with new floors. It was all done 
in accordance with a well-defined plan as a whole, designed as a 
continuous piece of work, to be carried on from commencement 
to completion. The work was given to different contractors. So 
far as time taken for the particular work of each, no one ex- 
ceeded the fifteen-day limit, but altogether the different mechan- 
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ics were employed for more than thirty days. Heldy That as a 
matter of law the policy was forfeited. 

Same — Same — Same — Waiver: 

"This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * ♦ • if me- 
chanics be employed in building, altering or repairing the within 
described premises for more than fifteen days at any one time." 
The policy further provides: "It is further agreed that this com- 
pany shall not be bound by any act of or statement made to or 
by any agent restricting or waiving its rights or varying its writ- 
ten or printed contracts either before or after a loss, unless in- 
serted in this application, indorsed on the policy, or otherwise 
acknowledged in writing by the president cr secretary of said com- 
pany." The evidence shows that insured stated to the agent at the 
time of the application that he proposed to alter the building by 
raising it. The agent replied that it would be all right. Heldf 
That this statement of the agent did not amount to a waiver of 
the stipulation as to the employment of mechanics, and, in view 
of the agreement that the terms of the policy could not be varied 
except by written endorsement thereon, the company would not 
have been bound had it been a waiver. 

[Judgment for company notwithstanding verdict below. Here 
affirmed In favor of company.] 

Robb V. Millers' Mut Fire Ins. Co. (Pa. S. C.) : 

79 Atlantic Reporter (April 6, 1911) 150. 

Poiicy — ^Terms of Contract — Parol Evidence: 

The law is well settled that in the absence of a plea and 
showing of fraud or mistake, the intention of the parties to a 
written contract must be gathered, not from what the parties 
said or did, or thought they intended, but from the contract it- 
self. 

Same — Risk — Description: 

The policy described the building as a "two and one-story 
brick, gravel-roof building." About two years prior to that time 
a metal roof addition was constructed on top of the roof of the 
rear portion of the building. Held, That the policy covered the 
addition as a matter of law, the purpose of the description being 
simply to identify in a general way the building insured, and 
not to specifically include the particular portions insured. 

Same — Concurrent Insurance — Evidence Considered: 

T owned a building. He permitted his brother to construct 
an addition on the top of the roof of the rear portion of the 
building. The brother was to have the use of it so long as he 
desired it, and when he ceased using it it should become the 
property of T. Upon its completion agents of the Rochester 
German Insurance Company solicited the brother to take out in- 
surance on his own interest in the property. This he agreed to 
do in the sum of |400. Before the policy was written, however, 
it was agreed that since the brother had no title to the property 
the policy should not be issued in his name, but that it would be 
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best to issue it in the name of the owner of the building, and in 
case of loss by fire he and his brother could adjust their re- 
spective interests between themselTes. This was accordingly 
done, and the policy for $400 was issued in the name of T. Hel(i 
That this policy covered the entire building and was concurrent 
insurance with the policy issued by this defendant 

Same — Same — Settlement — Resciesion — Mistake: 

At the time of the settlement of the loss under defendant's 
policy, insured believed that the policy covered only his portion 
of the building, and that a policy taken out by his brother in an- 
other company covered the brother's interest and not the whole 
building. As a matter of fact both policies covered the entire 
building as concurrent insurance. Held, That the settlement 
was the result of a mutual mistake, or a mistake on the part of 
insured and a fraud on the part of the company, and in neither 
event would be allowed to stand. 

[Judgment for plaintiff below. ' Here affirmed against com- 
pany.] 

Prussian National Ins. Co. v. Terrell (Ky. C. A.) : 

135 Southwestern Reporter (April 12, 1911) 416. 

Policy—Limitation of Action— Waiver: 

"No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity • • * 
unless commenced within twelve months next after the fire." 
Held, That such conditions in the policy, like all others intended 
for the benefit of the company may be waived by them, and as 
the condition is a harsh one, and in derogation of the limita- 
tion of actions fixed by law, in its bearing on the insured, and 
works a forfeiture when upheld, the courts will not require very 
stringent evidence in order to defeat its application. 

Action on Award — Limitation of Action — ^Applicability: 

"No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity ♦ • ♦ 
unless commenced within twelve months next after the fire." 
After a loss there was an appraisement and the amount fixed by 
the appraisers was tendered to insured, but refused. Held, 
That in an action subsequently brought on the award the policy 
limitation was inapplicable. 

[Judgment for company below. Hero reversed against com- 
pany.] 

Fellman v. Royal Ins. Co. (U. S. C. C. A.) : 

184 Federal Reporter (April 13, 1911) 577. 

Action on Policy — Ownership — Evidence: 

It is not reversible error to permit a witness to testify that 
the property in question, a crop of ice, belonged to the plaintifT, 
where the testimony shows that the plaintiff paid for harvesting 
it and it was stored in a building belonging to her. 

Same — Same — Pleading : 

Where a statute provides that a policy of insurance shall be 
void if the interest of the assured be other than that of uncondi- 
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tional and sole ownership, that is matter of defense, and such 
ownership need not he averred in the declaration. 

Same — Tender — Check : 

It is not error to admit in evidence, in a suit on a policy of 
insurance, checks sent to the company by the assured, where 
they were refused on the ground that no contract of insurance 
had been entered into, and not on the ground that they were not 
legal tender. 

[Judgment for plaintiff below. Here affirmed against com- 
pany.] 

Maginnis v. Hartford Fire Ins. Co. (111. App.) : 

42 National Corporation Reporter (April 13, 1911) 
312. 

Broker — ^Agency : 

A broker in procuring the issuance of a policy at the request 
of a property owner is the agent of the owner and not of the 
company. 

Policy — Reformation — Mistake: 

An insurance contract is no different from any other when 
the rules of law governing in the reformation of written agree- 
ments are to be applied to it. The rule is elementary that, be- 
fore the court will reform a written contract, the proof must 
convincingly establish that there has been a mutual mistake, 
or a mistake by one party and fraud or deception by the other 
party. 

Same — Same — Negligent Omissions: 

During the time the title to the property was in oner Lorenz, 
certain policies were issued payable to two mortgagees. Upon 
foreclosure of the mortgages, the property was bought in by the 
plaintiff, which was one of the mortgagees. After such fore- 
closure, plaintiff directed a broker, "to put another thousand 
dollars on the Lorenz property." The policy was procured by 
the broker in the name of Lorenz as owner and was paid for by 
him, and then delivered to plaintiff, who retained it ae written. 
Held, That the form of the policy having resulted from plaintiff's 
negligent omission, and not from any mutual mistake, there 
could be no reformation. 

[Judgrment for plaintiff below. Here reversed in favor of com- 
pany.] 

Liake View Brewing Co. v. Commerce Ins. Co. of Albany 
(N. Y. S. C, App. Div.) : 

128 New York Supplement (April 17, 1911) 337 

Incumbrance — Knowledge of Agent — When Notice to Company: 
The agent received application for insurance. Inspected the 
property, determined the rate, filled out the blanks sent him 
by the company, countersigned and delivered the policy, col- 
lected the premium, and made report to the company. Held, 
That he was such an agent as that notice to him of an incum- 
brance upon property insured acquired, in the transaction of 
the business of the company was notice to the company. 
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Same — Same — Estoppel : 

To deliver a policy with full knowledge of facts upon which 
its validity may be disputed, and then to insist upon these facts 
ae ground for avoidance is an attempt at fraud. This the courts 
will neither aid nor presume. Under such facts, the company 
is estopped from setting up an incumbrance on the property to 
avoid a recovery, of which incumbrance it had full knowledge 
at the time of issuing and delivering the policy. 

[Judgment for plaintiff below. Here affirmed agrainst com- 
pany.] 

Mecca Fire Ins. Co. v. Smith (Tex. C. C. A.) : 

135 Southwestern Reporter (April 19, 1911) 688. 

Action on Policy — Forfeiture — Burden of Proof: 

The burden of proof is on the company to establish a for- 
feiture of the policy. 

Policy — Sole Ownership — Waiver — Knowledge of Agent: 

The policy stipulated that it would be void if the interest 
of the insured were other than sole and unconditional ownership. 
The property was a church building, and was insured in the 
name of the bishop of the diocese, in whom was the record 
title. The agent who secured the risk had full knowledge of 
the nature of the bishop's title. Held, That the issuance of 
the policy with knowledge of insured's interest was a waiver 
of any right to claim that the ownership was not sole and uncon- 
ditional, but held in trust so as to avoid the policy. 

Same — Rebuilding of Property Destroyed — Defense: 

Plaifatiff held the record title to church property belonging 
to his congregation, and it was insured in his name as owner. 
Upon destruction of the property, the congregation, with plain- 
tiff's help, rebuilt the structure before the trial of the action 
on the policy insuring it. The company contends that plaintiff 
has suffered no loss and therefore can not recover. Held, That 
the fact that the church had been rebuilt did not release the 
company, since no one has settled or recompensed plaintiff for 
the loss suffered under the policy. 

Policy — Proofs of Loss — Waiver: 

Denial of all liability under a policy, within the time allowed 
for making proofs of loss, is a waiver of the making of such 
proofs. 

Action on Policy — Cause of Loss — Evidence: 

In an action on "a policy of insurance against cyclones and 
storms, evidence of witnesses who were not at the scene of 
the loss until some seventy days thereafter, and after a large 
part of the wreckage had been removed, as to what evidences 
they saw of lightning was properly rejected, in view of the 
change of conditions and the remoteness of time. 

Sa m e — Sa m e — Sa m e : 

In an action on a policy of insurance against cyclones and 
storms, the testimony of a witness who lived nine miles away 
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from the property destroyed, but who was within the path of 
the storm by which it was alleged to have been destroyed, is 
admissible to show the character and extent of the storm. 

[Judgnnent for plaintiff below. Here affirmed against company.] 
Keane v. Century Fire Ins. Co. (Iowa S. C. ) : 

130 Northwestern Reporter (April 21, 1911) 724. 

Poiicy — Risk — Additions: 

The policy originally issued covered the "one-story brick 
building located on the west side of Main street," etc. About 
five feet in the rear of the brick building was a frame building 
used in connection with the former, and connected to it by an 
enclosed passageway. Insured, upon learning that the policy, 
by its terms, did not include the frame building, referred the 
matter to the company's state agent, who inspected the risk, 
and after so doing, canceled the policy and wrote the policy in 
suit describing the property as "the one-story brick and metal 
of composition roof building and its additions adjoining and 
communicating with their foundations.*' Ht'ld, That there being 
no other building to which the words "additions" could apply, 
and the new policy being intended to include something, that 
something was the wooden building. 

[Judgment for plaintiff below. Here affirmed against com- 
pany.] 

Shepard v. Germania Fire Ins. Co. (Mich. S. C.) : 

130 Northwestern Reporter (April 21, 1911) 626. 

Action on Poiicy — Estoppel: 

Hotel property belonging to L was insured for |1,000 in 
each of three different companies, represented by the same 
agent. Each policy was payable to a mortgagee "as interest 
may appear": A special agent of the Shawnee, which had is- 
sued one of the policies, offered to assume the entire risk of 
^3,000, and a policy was issued by this company for that amount. 
"The policy was sent to the owner by the local agent, who noti- 
fied both of the other companies that they were relieved of their 
risk. The owner received the policy and retained it. The Shawnee 
reinsured the risk, and after the fire, made claim on the local agent 
for the premium. The mortgagee was not notified of the substitu- 
tion of the $3,000 nor was such policy made payable to him as his 
interest might appear. The original policies were in the possession 
of the mortgagee at the time of the loss. Held, That both the 
owner and the Shawnee were estopped to deny the cancellation 
of the original policies, and the validity of the substitution of 
the 13,000 policy in the Shawnee. 

Policy — Substitution — Rights of Mortgagee: 

Three policies in the three separate companies, each payable 
to a mortgagee, as his interest might appear, were canceled 
and a policy for the entire amount was issued by the Shawnee, 
one of the original insurers, all without the mortgagee's con- 
sent. Held, That the mortgagee was not bound by the substi- 
tution, and was entitled to a judgment for one-third of his debt 
against each of the three original insurers, which judgment. 
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however, would be canceled by the payment of such amount 
by the owner out of the substituted policy. 

[Judgment for plaintiff below. Here affirmed aeralnst com- 
panies.! 

Lee et al. y. New Hampshire Fire Ins. Co. et al. (N. 
C. S. C.) : 

70 Southeastern Reporter (AprU 22, 1911) 819. 



Action on Policy — False Swearing — Bill of Particulars — ^Amount 
of Loss: 

The policy contained a provision to the effect that any 
fraud or false swearing on the part of the Insured relating to 
the insurance, either before or after a loss, should render the 
policy void. Plaintiff represented the sound value of the prop- 
erty to have been 133,000 and the total loss 128,000. The com- 
pany claims that the sound value of the goods covered by 
the policy was only |5,000, and that the loss was only |500. 
Held, That the plaintiff could not require the company to fur- 
nish an itemized statement of the goods claimed by it to have 
been in insured's possession at the time of loss, or of the 
goods destroyed. 

Same — Same — Same — Examination of Insured: 

The company, in answer to an action on its policy, alleged 
that pursuant to the provisions of the policy one of the mem- 
bers of the firm insured was examined under oath with re- 
spect to an adjustment of the loss, and gave false and fraudu- 
lent testimony with regard to the items of the loss, the nature 
of the fire, the stock on hand and its value, and the loss 
thereon, and his acts and the acts of his subordinates. Plain- 
tiffs demanded a bill of particulars of that part of the testi- 
mony so given which it is claimed was false and fraudulent, 
and in what respect it was false and fraudulent. Held, That the 
company should have been required to furnish such a bill of 
particulars. 

Same — Same — Same — Bool^s of Account: 

The company set up in answer to an action on its policy 
that by virtue of the provisions of the policy, it was the duty 
of the insured to produce for examination its books of account, 
bills, invoices, or other vouchers, or certified copies if the orig- 
inals were lost, and that, on being required to produce the 
same, one of the firm, with intent to cheat and defraud the 
defendant, falsely and fraudulently neglected and failed to 
produce such books and papers, and falsely and fraudulently 
produced false books and papers which were manufactured or 
prepared by him or on his behalf. Plaintiffs demanded a 
bill of particulars of the books and papers which it is claimed 
the insured falsely, and fraudulently failed, neglected, and re- 
fused to produce, and which of those produced were false, 
and which were manufactured or prepared by one of the mem- 
bers of the firm on its behalf. Held, That the plaintiffs were 
entitled to a bill of particulars as demanded. 
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Same— Same— Same — Proofs of Lom: 

The company pleaded that the sworn proof of loss con- 
tained false and fraudulent statements with respect to the 
loss. The plaintiffs demanded as part of the bill of particulars 
a copy of the proof of loss. Held, That these facts should have 
been included in the bill of particulars, although strictly speak- 
ing, the plaintiff's remedy for relief is for discovery. 

[Motion for a bill of particulars of defenses below. Here re- 
versed in accordance with opinion.] 

Herzig et al. v. Washington Fire Ins. Co. (N. Y. S. C, 
App. Div.): 

128 New York Supplement (AprU 24, 1911) 566. 

Policy — Construction — Written and Printed Provisions: 

Where there is a conflict between any of the printed pro- 
visions of a contract and those inserted in writing at the time 
the contract is excuted the latter will control. 

Same — Waiver — ^Authority of Agent: 

An agent having power to waive in writing certain printed 
provisions of a policy of insurance has authority to write into 
such policy conditions and provisions in conflict with the printed 
provisions that he has authority to waive, and such written pro- 
vision will be held to be a waiver in writing of any such printed 
conditions in direct conflict therewith. 

Same — Same — Same — Ratification : 

Where an insurance company has given authority to its 
agent to make, execute and deliver a policy of insuramce, but 
has not given authority to such agent to make a later verbal 
contract waiving any provision of the policy, a verbal contract 
undertaking to waive any provision of the policy will not bind 
the company. But the company will be bound if with knowledge 
of the facts it ratifies such act of the agent; and this may be 
done by the company by its direct acts which show such ratifi- 
cation or indirectly by conduct. 

Same — Rescission — Return of Policy — New Contract: 

Where an insurance policy stipulates that the violation of 
certain of its provisions shall release the company issuing it 
from all liability thereon, and the agent issuing the policy is 
advised of acts of the insured claimed to be In violation of such 
provisions, and such policy is returned to the agent and the 
company is notified by the agent of the act complained of, it is 
the duty of the company to act within reasonable time and to 
return either the unearned premium or the policy, and if it fails 
to instruct its agent within reasonable time with reference 
thereto and the agent returns the policy to the insured retaining 
for his principal the unearned premium, the company can not 
avoid liability for loss thereafter occurring for and on account 
of the acts in violation of such contract of which it had knowl- , 
edge before the return of the policy. 

Same — Rule of Construction: 

In the construction of a contract courts should give effect, 
if possible, to every provision therein contained, and if one con- 
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struction of a doubtful condition written in a contract would 
make tliat condition meaningless, and it Is possible to give it 
another construction that would give it meaning and purpose, 
then the latter construction must obtain. 

Same — Same — Printed Forms: 

Where a person or corporation engaged in a particular line 
of business with the public, prepares or uses printed forms of 
contract for the purpose of effecting and carrying on that busi- 
ness, and places in such printed form of contract a printed condi- 
tion of doubtful meaning susceptible of two or more construc- 
tions, that construction will be adopted most favorable to those 
dealing with the person or corporation that prepares or uses the 
printed form in the conduct of its business. 

[Judg-ment for plaintiff below. Tieversed In Circuit Court. Here 

judijrnent of Circuit Court reversed against company.] 
The Farmers' National Bank v. The Delaware Ins. Co. 
(Ohio S. C.) : 

56 The Ohio Law Bulletin (April 24, 1911) 99. 

Action against Wrong-Doer — Subrogation — Parties: 

Insured, whose property was destroyed by reason of the neg- 
ligence of the defendant railroad company, upon receipt of pay- 
ment of his policy, agreed with the insurance company that it 
could have the judgment if any were recovered against the rail- 
road company. Suit was brought by insured against the railroad 
company, and it contends that he is not the proper party-plaintiff. 
Held, That the agreement of the insured would not bar the action 
against the railroad company by him; but would rather require 
him to prosecute it to judgment, and that such action was prop- 
erly brought in the name of the insured. 

[Judgment for defendant below. Here reversed against de- 
fendant] 

Long et al. v. Kansas City, M. & B. R. C. (Ala. S. C.) : 

54 Southern Reporter (February 18, 1911) 62. 



Mutual Company — Judgment — Validity: 

The policy insured plaintiff's house and certain household 
furniture. The defendant company is a mutual company. Sec. 
3263 Wilson's Rev. & Ann. St of Okla. 1903, provides: "The 
premiums upon growing crops shall be applied to loss or damage 
on growing crops and the premiums upon live stock, farm build- 
ings, and other property insured against fire, lightning or wind 
storms, shall be applied to losses upon such property. The ex- 
penses of the association shall be borne ratably by all the insur- 
ance carried by the association. A general verdict for the amount 
claimed was rendered against the company, and on appeal it was 
claimed that a judgment on such verdict was contrary to Sec. 
3263. Held» That this matter not having been called to the at- 
tention of the trial court, it is not essential to determine this 
question, especially in view of the fact that the presumption is 
that the company has the funds with which to meet said judg- 
ment, and that it contested same because it deemed that it had 



Digitized by VjOOQ IC 



1»11.] FIRE INSURANCE. 61 

an adequate defense to said policy, and not because it was un- 
able to pay the loss. 

[Judgrment for plaintiff below. Here aflRrmed asrainst com- 
pany.] 
Oklahoma Farmers Mut. Indemnity Assn. v. Sutton (Okla. 
S. C): 

112 Pacific Reporter (February 20, 1911) 996. 

Action on Policy — Instruction — Error Favorable to Party Making 
Objection: 

The court instructed the jury that if they should find from 
the evidence that certain fires were caused directly or indirectly 
by earthquake, and that such dre had spread from building to 
building until they reached plaintiff's property, their verdict 
should be for the company. Held, That the refusal of the court to 
instruct that the fire burned "interruptedly" from building to 
building was not erroneous, its omission being beneficial to the 
company. 

[Judgment for plain tifC below. Here aflirmed against company.] 
California Wine Assn. v. Commercial Union Fire Ins. Co. of 
N. Y. (Cal. S. C.) : 

112 Pacific Reporter (February 20, 1911) 858. 

Policy — Rights of Mortgagees — Subsequent Mortgage: 

The following endorsement was made upon the policy: "In 
case of loss pay this policy to Francis I. Amory, first mortgagee, 
as his interest may appear under present or any future mort- 
gages on the insured property. Balance, if any, to Isaac Watch- 
maker, second mortgagee, as his interest may appear." This was 
assented to by an authorized agent of the company. On the same 
day the two mortgages upon this property under which the 
plaintiffs claim to recover insurance were made, one to each of 
the plaintiffs, although that to Watchmaker was not delivered 
and recorded until about two weeks after the making of the en- 
dorsement. Held, That the endorsement should he construed as 
having reference to his holding under a mortgage already ar- 
ranged for, and made that day, although it did not take the effect 
by delivery until ia. later day. 

Same — Same — ^Assignment to Mortgagees-^-Conslderation: 

The release of all interest of prior mortgagees under poli- 
cies previously held by them as security for their mortgage, and 
the direction by insured in the nature of an assignment, as- 
sented to by the companies, furnished a good consideration, and 
the policies were as effectual for the protection of the subsequent 
mortgagees as if they had been first issued and originally pay- 
able to such subsequent mortgagees. 

Action on Policy — Sufficiency of Defense — Failure of Mortgagee 

to Assign Mortgage to Company: 

Where an insurance company did not elect to pay a mort- 
gagee the full amount secured by the mortgage it is no defense 
that the mortgagee failed to assign the notes and mortgage to 
the company as required by Rev. Laws Mass., c. 118, Sec. 60. 
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8am»— Same— Release of Collateral by Mortgagee: 

Under policies payable to mortgages as their Interests might 
appear, it was no defense to an action on the policies, that the 
mortgagees released certain other mortgages which they held as 
collateral security for their mortgage debt, since under Mass. 
Rev. Laws, c. 118, Sec. 60, requiring mortgagees to assign the 
notes and mortgages to the company if it elects to pay the mort- 
gage debt in full, such mortgagees are only required to assign 
and transfer the mortgage, together "with the note and debt 
thereby secured." 

Policy — Aasignment to Mortgagee — Rights of Mortgagee: 

A policy was made payable to a mortgagee as his interest 
might appear. The mortgage was assigned to a third person 
as collateral for a debt secured by mortgage on other property. 
Subsequently the mortgagee indorsed on the policy an assign- 
ment of his interest in the policy to the third person, who 
subsequently discharged the assigned mortgage. Held, That the 
third person had no rights under the policy for the protection 
of his interests under the other mortgage. 

Policy — Notice of Loss — Duty of Mortgagee: 

A mortgagee, under a policy payable as Interest may appear, 
is not required to make his statement forthwith after the fire, 
but he must furnish to the company in writing, within a reason- 
able time, proper information in regard to the loss, as to such 
matters as a mortgagee may be reasonably expected to know. 

Same — Amount of Loss — Interest: 

Where the amount of a loss under a fire policy, payable to 
mortgagees as their interests might appear, was payable 60 days 
from the time of notice, interest should be allowed on the amount 
from that time, if the amount was ascertained, and otherwise 
from the date when it was subsequently ascertained. 

[Judgrment for plaintiffs below. Here modified and affirmed In 
accordance with opinion.] 

Amory et al. v. Reliance Ins. Co. et al. (Mass. S. J. C.) : 

94 Northeastern Reporter (April 25, 1911) 677. 

Policy — Rule of Construction: 

A policy of insurance having been prepared by the Insur- 
ance Company to express the terms of its own undertaking, must 
be construed most favorably to the assured, and a substantial 
compliance with such terms will satisfy the obligation. 

Same — Complete Itemized Inventory — Sufficiency of Compliance: 
"The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year." Held, That 
the invoice must contain a complete itemized statement of the 
stock on hand in order to meet the requirements of the covenant, 
and, if it does not substantially do so insured can not recover. 

Same — Same — Same : 

Under a policy requiring insured to make a "complete item- 
ized inventory" he must furnish an inventory containing sub- 
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stantially all of the articles embraced in the stock at the time; 
while it is true that the omission of unimportant items of little 
value and consequence would not he sufficient to defeat the right 
of recovery, yet it must be equally true that, when the contract 
has not been complied with in material respects there can be no 
recovery. 

Same — Same — Same: 

An omission to inventory $3,000 or $4,000 of the stock covered 
by the policy is not insignificant, where it is not shown that 
there were any means by which the articles so admitted could 
be established as having existed in the stock at the time the 
policy was issued, and a claim that the policy has been sub- 
stantially complied with can not be sustained. 

Same — Same — Non-Compliance — Forfeiture: 

An omission to inventory $3,000 or $4,000 of the stock covered 
by the policy although an oversight on the part of insured, and 
although it would not have been any advantage to the company 
to have had all of the items in the inventory, is cause for for- 
feiture under a policy so providing, as it is not within the pro- 
vince of courts to vary the terms of the contract in order to 
protect parties from the consequences of their own oversights 
and forfeitures in non-observance of obligations assumed. 

Same — Same — Same — Same : 

Where no inventory complying with the requirements of the 
policy had been taken within a year prior to its issuance, and 
the insured having failed to take an inventory in compliance 
with those terms within 30 days from the time the policy was is- 
sued, the law is that the terms of the contract must prevail, and 
the policy was forfeited. 

[Judgment for company below. Here affirmed In favor of com- 
pany.] 
Dorroh-Kelly Mercantile Co. v. Orient Ins. Co. (Tex. S. C.) : 
135 Southwestern Reporter (April 26. 1911) 1165. 

Policy — Risk — Furniture — Bank Safe: 

An iron safe situated in a bank building and not attached 
to the building In any way is furniture within the meaning of 
a policy Insuring the bank's furniture and fixtures. 

Action on Policy — Courts — Jurisdiction: 

The amount claimed in the complaint originally filed, and 
not the amount stated in the amended complaint controls in de- 
termining the trial court's jurisdiction. 

Same — Misnomer — Waiver: 

The action was brought against the "Mecca Fire Insurance 
Company," instead of the "Mecca Fire Insurance Company (Mu- 
tual) of Waco, Texas," the correct name of the company. The 
company appeared and answered the complaint, which other- 
wise asserted a good cause of action. Held, That such conduct 
was a waiver of the mistake in the name. 

[Judgment for plaintiff below. Here afllrmed against company.] 
Mecca Fire Ins. Co. (Mut.) of Waco, Texas, v. First State 
Bank of Hamlin (Tex. C. C. A.) : 

185 Southwestern Reporter (April 26, 1911) 1088. 
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Surplus Line Law — Construction — Doing Business — Agency: 

Sec. 137, N. Y. Ins. Laws (Consol. Laws 1909, c. 28) author- 
izing the issuance of licenses permitting persons to act as agents 
to procure insurance from companies not authorized to do busi- 
ness within the state upon affidavit that the insured is not able 
to procure sufficient insurance in authorized companies, and de- 
claring that all other policies issued by unauthorized companies 
shall be invalid, does not admit the insuring company to the 
state or authorize it to transact business therein. It allows citi- 
zens to procure insurance from them on certain conditions. Such 
agents, however, under Sec. 137 are the agents of the insured 
and not of the company. 

Same — Policy — Lex Loci: 

Where a policy obtained through a broker under the New 
York Surplus Line Law (Sec. 137 N. Y. Ins. Laws) was obtained 
from an Iowa company, and the policy was dated, signed, and 
countersigned at the home office of the company, it was an Iowa 
contract and subject to construction under the laws of Iowa. 

Policy— Warranty— Validity— Statute: 

Sec. 1746 of the Code of Iowa provides: "Any provision, 
contract or stipulation contained in any policy of insurance, 
issued by any insurance company, doing business in the state 
under the provisions of this chapter, providing or stipulating 
that the insured shall maintain insurance on any property cov- 
ered by such policy to any extent, or shall to any extent be an 
insurer of the property insured in such policy, or shall bear any 
portion of the loss on the property insured shall be void. No con- 
dition or stipulation in a policy of insurance fixing the amount of 
liability or recovery under such policy with reference to prorating 
with other insurance on property insured shall be valid, except as to 
other valid and collectible insurance, any agreement to the con- 
trary notwithstanding." A policy was issued to plaintlft through 
a broker under the N. Y. Surplus Line Law (Sec. 137, N. Y. Ins. 
Laws) by the defendant, an Iowa company, having no authority 
to transact business in New York. Its policy provided: "It is 
hereby agreed and understood, that in case of loss under this 
policy and this company is not authorized to do business in the 
state of New York it will settle upon the same basis and in the 
same manner as may be agreed to by the Northern Insurance 
Company of England. Warranted same gross rate terms and 
conditions, as and to follow above mentioned company, and that 
said company has during the currency of this policy at least 
$1,000 on the identical subject-matter and risk, and in identically 
the same proportion on each separate part thereof." Held, That 
under Sec. 1746 the provision of the policy was void. 
[Motion to set aside verdict for plaintiff denied.] 
Friedland v. Commonwealth Fire Ins. Co. of Ottumwa, Iowa 
(N. Y. S. C, App. Div.) : 

128 New York Supplement (May 1, 1911) 706. 

Policy — ^"Chattel Mortgage" — Evidence Considered:' 

A mortgage was executed by a silk manufacturing com- 
pany, by authority of its board of directors, upon certain land, 
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together with all machinery on said premises. The machinery 
was all attached Xq the real estate. The mortgage was not re- 
corded in the manner provided by law for the recording of 
chattel mortgages. Held, That Vie mortgage was not a "chattel 
mortgage" within the meaning of the policy even though the 
habendum clause referred to the property as "real and personal" 
property. 

Same — Assignment — Stipulation In Mortgage — Executory Con- 
tract: 

The policy stipulated that It would be void if assigned be- 
fore loss. The company claims a forfeiture under the provision 
of a mortgage by which the mortgagor covenanted "that this 
section shall be construed and taken to be an assignment of the 
said first party's interest in and to any and all insurance policies 
thereon for the use and benefit of the holders of said bonds in 
case of loss." Held, That this did not amount to an assignment, 
in contravention of the stipulation referred to. It is not an as- 
signment of the policy in praesenti, but is an executory contract, 
as to the interest of the party of the first part, to any and all in* 
surance policies thereon for the use and benefit of the holders 
of said bonds in case of loss. 

Same — Concurrent Insurance — Proofs — Sufficiency: 

• "This company shall not be liable under this policy for a 
greater proportion of any loss on the described property, or for 
loss by and expense of removal from premises endangered by 
fire, than the amount hereby insured shall bear to the whole 
insurance, whether valid or not. On demand of insured, the 
company produced at the trial the proofs of loss furnished by 
insured containing a schedule of all other insurance which was 
admitted in evidence without objection. Held, That this was 
sufficient prima facia proof of the other insurance on the 
property. 

Action on Policy — Proofs of Loss — ^Agency: 

Where it was shown that proof of loss was delivered to the 
agent who issued the policy, and that he sent it to the company 
and the company received it, it was not necessary for insured to 
prove that the agent had authority to receive such proof for the 
company. 

[Judgment for plain tlfiT below. Here affirmed against company.] 
Humboldt Fire Ins. Co. v. (W. H.) Ashley Silk Co. (U. S. 
C. C. A., 3rd Cir.) : 

185 Federal Reporter (May 4, 1911) 54. 

Policy — ^Watchman Clause — Breach of Warranty: 

Insured warranted that his boat should "at all times have a 
competent watchman on board." The evidence is undisputed 
that, while the boat was lying at wharf, the sole watchman 
aboard went ashore to secure a change of clothing, and while 
absent the boat caught fire and was consumed. Held, That the 
very fact that his presence at the time was so essentially neces- 
sary to put out the fire and prevent the loss clearly demonstrates 

1911-5 
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the insurance company's right to stand upon the express war- 
ranty made in the contract that he would be there for that pui^ 
pose. His absence was certainly not immaterial to the risk, 
and it is a very reasonable presumption that the loss could have 
been avoided if he had been there performing his duty. It seems 
clear that the breach of this warranty by the agent of insured 
without his knowledge must be held, nevertheless, a violation by 
the insured with whom alone the company contracted. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 
Whealton Packing Co. v. Aetna Ins. Co. (U. S. C. C. A., 4th 
Cir.) : 

186 Federal Reporter (May 4, 1911) 108. 

Policy — Reformation — Parties: 

The mortgage clause attached to the policy did not correctly 
stipulate that the proceeds of the insurance should be payable 
to the first mortagee, as his interest might appear, and then to 
the second mortgagee, as his interest might appear. Heidp That the 
second mortagee could maintain an action to reform the policy 
without making the owner and first mortagee parties to the suit. 

Same — Same — Action — Laclies : 

A bill by a second mortgagee to reform a policy, so as 'to 
correctly set forth his right to recover in case of loss, will not 
be stricken out on motion on the ground of laches, where the 
delay of less than four years has in no way injured or damaged 
the company. 

Same — Same — Estoppel — Election to Sue at Law: 

The fact that a second mortgagee began suit at law on a 
policy, supposing that the law court would find from the mort- 
gage clause that he was a party to the contract because his name 
appeared at the bottom thereof and not in the proper place as 
was intended, would not estop him, under the doctrine of elec- 
tion of remedies, from suing in equity to reform the policy so 
as to speak the contract set forth in the action at Jaw. 

Same — Same — Mutual Mistalce — Sufficiency of Pleading: 

The bill asking that the policy be reformed so as to cover 
the interest of the complainant, a second mortgagee, alleged that 
the agent who wrote the policy intended, as did the second mort- 
gagee, that the latter's interest in the property should be pro- 
tected by the policy, and that the mutual mistake was in sup- 
posing that by placing his name on the paper containing the 
written terms of the clause at a place other than at the com- 
mencement of the said clause would so protect him. Held, That 
the bill sufficiently charged a mutual mistake so as to authorize a 
reformation. 

Same — Mortgage Clause — Public Policy: 

The company objects that because the bill for reformation 
of the policy shows that the owner of the property applied to 
the company to have the policy issued to the second mortgagee, 
and bargained for a clause which would protect such mortgagee 
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without regard to any act or neglect of the owner, it should be 
dismlBsed, the theory being that such a stipulation would be 
against public policy. Held, That such stipulation was not 
against public policy. 

Same — Reformation — Payment: 

The court will not on motion dismiss a bill by a second 

mortgagee to reform a fire policy containing a mortgage clause, 

so as to set forth his rights, after the first mortgagee has been 

satisfied, on the ground that insurer will not owe the second 

mortgagee anything after paying the loss to the first mortgagee. 

[Company's motion to strike out bill denied.] 

Kelsey v. Agricultural Ins. Co. of Watertown, N. Y. (N. 

J. Ch.): 

79 Atlantic Reporter (May 4, 1911) 539. 

Action on Poiicy — ^Award — Necessity of Setting Aside: 

Where Insured, in his petition, sets up a contract of insur- 
ance and alleges compliance with its conditions, and also a loss 
which the company had refused to pay, and the company answers 
that under the contract an arbitration had been had and an 
award made, the amount of which had been tendered to and re- 
fused by the insured, and the Insured replies that the award was 
not honestly made and is therefore not binding, the Insured has 
a right to have the court determine in that action the amount 
which he is entitled to recover on his policy without first bring- 
ing a separate action to have the award set aside. 

Policy — Proof of Loss — ^Waiver: 

A clause In the policy requiring that proofs of loss should be 
given a certain time before the action for the loss is brought is 
deemed to be waived when the insurance company, through its 
adjuster, proceeds to adjust the loss, and, upon a disagreement 
arising as to the amount of the loss, an arbitration is demanded 
by the company, to which both parties agree. 

[Judg-ment for plaintifiT below. Here afilrmed against com- 
pany.] 

Ross et al. v. Phenix Ins. Co. (Kan. S. C.) : 

114 Pacific Reporter (May 8, 1911) 1064. 

Poiicy — Three-Fourths Value Clause — Measure of Recovery — In- 
struction: 

The policy insuring a building, stock of goods and fixtures 
stipulated that the company, in the event of loss, should not be 
liable for more than three-fourths of the value of the property 
destroyed. The court Instructed the jury that if insured was 
entitled to recover, they should allow him three-fourths of the 
aggregate value of the Insured property destroyed by fire, within 
the aggregate sum of the Insurance on the property. Held, That 
the instruction did not give the jury a strictly accurate rule for 
the measurement of damages, still the error was harmless, for 
the reason that the damages assessed by the jury are in a sum 
less than the amount of the aggregate three-fourths of the value 
of the building, of the stock of goods, and of the fixtures, as 
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shown by the evidence, together with interest on the sum that 
would be properly chargeable against the company. 

Same — Inconsistent Provisions — Rule of Construction: 

Inconsistencies appearing on the face of a policy will be 
resolved in favor of the actual contract of the parties. ■ 

Same — Same — Commencement of Risk: 

The insuring clause of the policy stipulated that it insured 
plaintiff in a certain sum for one year. A defeasance clause stipu- 
lated that before the policy should take effect insured should 
take an inventory of the stock insured, and provided a forfeiture 
of all claims under the policy for failure to so do. The policy 
further stipulated that the inventory so taken should be kept in 
an iron safe, or away from the building containing the property 
"hereby insured." Held, That the insuring clause was incon- 
sistent with the defeasance clause, and the defeasance clause 
was inconsistent with itself, and it would be unconscionable to 
allow the company to collect and hold the premium, and then 
permit it to say that no liability accrued, and no protection was 
given the insured until he should, at some future time, comply 
with the stipulation relating to the Inventory. 

Same — Rule of Construction: 

Because an Insured has no part in the drawing of the insur- 
ance contract such contract will not be interpreted with the 
strictness which generally obtains in written instruments. 

Same^Provisions Inconsistent with Risk — Estoppel: 

Where a company issues a policy to the assured, without any 
written application, containing conditions inconsistent with the 
risk, it is estopped from setting up a breach of such conditions 
in defense to an action upon the policy, and the insured may 
maintain an action for loss under the policy, without seeking its 
reformation, as the doctrine of estoppel and waiver comes in aid 
of the assured. 

[Judgment for plaintiff below. Here affirmed against company.] 
Northern Assur. Co. of London v. Carpenter (Ind. A. C.) : 
94 Northeastern Reporter (May 9, 1911) 779. 

Mortgagor and Mortgagee — Payment of insurance to Mortgagee — 

Subrogation Satisfaction: 

A mortgage provided that the mortgagor should keep the 
premises insured and assign the insurance to the mortgagee as 
collateral security, and, failing in that, the mortgagee was author- 
ized to insure the premises at the expense of mortgagor, and 
"the premium paid for effecting the same shall be a lien on the 
mortgaged premises, added to the amount of the said bond or 
obligation and secured by these presents (the mortgage) and 
payable on demand, with legal interest" The policies which the 
mortgagor had assigned to mortgagee expired, and mortgagor 
failed to effect new insurance by reason of the fact that he was 
not aware that the policies had expired. Mortgagee then effected 
insurance on the mortgaged premises in pursuance of the said 
agreement in an amount In excess of the amount of the mort^ 
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gage. A loss by fire then occurred, and the insurance company 
paid the loss to the extent of the mortgage, and took from the 
mortgagee an assignment of the mortgage in the name of com- 
plainant, who now holds the mortgage in trust for the insurance 
company. Action was Instituted by the assignee of the mort- 
gagee, who was trustee for the benefit of the insurance company 
to foreclose the mortgage. The cross-bill of the mortgagor 
prayed that the payment of the insurance be decreed a satisfac- 
tion of the mortgage. The plea to the cross-bill was that the in- 
surance was not taken out on the mortgagor's interest Heldt 
That the plea to the cross-bill was insufficient The fact that the 
policy, in form, was on the mortgagee's interest alone, in view 
of the fact that it was paid for by the mortgagor, did not affect 
the right of the mortgagor to the benefit of the insurance. Under 
these circumstances the insurance was for the benefit of the 
mortgagor as well as the mortgagee, and upon payment to the 
latter the mortgage was thereby discharged, and no right of 
subrogation vested in the insurance company. 

[Plea to cross-bill overruled.] 

Ley den v. Lawrence (N. J. Ch.) : 

79 Atlantic Reporter (May 11, 1911) 615. 

Policy — Arbitration Clause— Selection of Referee: 

The selection of a third referee by the two chosen by the 
Insured and the company, under the provisions of the standard 
policy of fire insurance, need not be in writing. The fact that 
the two referees, after orally agreeing upon and selecting the 
third referee, agree to thereafter sign a writing naming the 
referee so selected, does not show that the oral selection was 
not intended to be definite or final. 

[Judgment for plaintiff below. Here affirmed against company.] 
Astell V. American Cent Ins. Co. et al. (Aflnn. S. C.) : 
130 Northwestern Reporter (May 12, 1911) 1002. 

Policy — Construction — Conflict between Written and Printed Pro- 
visions: 

Where there is a confiict between any of the printed pro- 
visions of a contract and those inserted in writing at the time 
the contract is executed, the latter will control. 

Same — ^Alteration of Terms — Autliorlty of Agent: 

An agent having power to waive, in writing, certain printed 
provisions of a policy of insurance has authority to write into 
such policy conditions and provision s in conflict with the printed 
provisions that he has authority to waive, and such written pro- 
vision will be held to be a waiver in writing of any such printed 
conditions .in direct confiict therewith. 

Same — ^Waiver by Agent — Verbal Contract of Agent — Ratifi- 
cation: 

Where an insurance company has given authority to its 
agent to make, execute, and deliver a policy of insurance, but 
has not given authority to such agent to make a later verbal 
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contract waiving any provision of the policy, a verbal contract 
undertaking to waive any provision of the policy will not bind 
the company. But the company will be bound if, with knowl- 
edge of the facts, it ratifies such act of the agent; and this may 
be done by the company by its direct acts which show such rati- 
fication, or indirectly by conduct 

Same — Forfeiture — Waiver: 

Where an insurable policy stipulates that the violation of 
certain of its provisions shall release the company issuing it from 
all liability thereon, and the agent issuing the policy is advised 
of acts of the insured claimed to be In violation of such pro- 
visions, and such policy is returned to the agent, and the com- 
pany is notified by the agent of the act complained of, it is the 
duty of the company to act within reasonable time and to return 
either the unearned premium or the policy, and if it fails to in- 
struct its agent within reasonable time with reference thereto, 
and the agent returns the policy to the insured, retaining for his 
principal the unearned premium, the company cannot avoid lia- 
bility for loss thereafter occurring for and on account of the acts 
in violation of such contract, of which it had knowledge before 
the return of the policy. 

Same — Surrender to Agent — Return — New Contract: 

The return of a policy to insured by an agent, to whom in- 
sured had surrendered it, if it be a contract the agent was then 
authorized to make, will operate as a new contract between the 
parties as of the date of its redelivery. 

Same — Rule of Construction: 

In the construction of a contract courts should give effect, 
if possible, to every provision therein contained, and If one con- 
struction of a doubtful condition written in a contract would 
make that condition meaningless, and it is possible to give it an- 
other construction that would give it meaning and purpose, then 
the latter construction must obtain. 

Same — Same: 

Where a person or corporation engaged in a particular line 
of business with the public prepares or uses printed forms of 
contract for the purpose of effecting and carrying on that busi- 
ness, and places in such printed form of contract a printed condi- 
tion of doubtful meaning, susceptible of two or more construc- 
tions, that construction will be adopted most favorable to those 
dealing with the person or corporation that prepares or uses the 
printed form in the conduct of its business. 

[Judgment for plaintiff below. Reversed in favor of company. 
Here reversed against company.] 

Farmers' National Bank et al. v. Delaware Ins. Co. 
(Ohio S. C.) : 

94 Northeastern Reporter (May 16, 1911) 834. 

Action on Policy — Property Destroyed — Evidence: 

It was error to admit in evidence a list of the insured prop- 
erty attached to the complaint on a policy, but the error was 
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harmless where the undisputed testimony showed that such list 
was a correct list of the property destroyed. 

Application — False Statements — Materiality — Statute: 

Art. 3096aa, Texas Laws 1903, provides that false statements 
in an application for Insurance shall be no cause for forfeiture 
unless the matters misrepresented are material to the risk, or 
actually contributed to the loss. Art. 3096bb provides that no 
defense based upon misrepresentations made in the application 
for insurance shall be available to the company unless it notified 
insured within 90 days that it refuses to be bound by the con- 
tract Heldf That the statute applies to covenants of warranty 
contained in the insurance policy, and is not limited to the an- 
swers and statements made by the insured in his application, or 
in the contract as were not by the terms of the contract made 
warranties. Held, further. That the statute was remedial in its 
nature and should be liberally construed to prevent forfeitures, 
as forfeitures are not favored by the courts. 

[Judfirment for plaintiff below. Here affirmed against company.] 
Mecca Fire Ins. Co. of Waco v. Strieker (Tex. C. C. A.) : 
136 Southwestern Reporter (May 17, 1911) 699. 

Action against Insurer — Nature of Action: 

Insured alleged the issuance of the policy, performance of its 
condition except such as were waived by the company, and the 
adjustment of the loss pursuant to the terms of the policy by ad- 
justers appointed by the respective parties. Held, That the alle- 
gations set up an action on the policy and not on the agreement 
of the adjusters. 

Policy — ^Adjustment — Effect: 

Where a policy provided for an adjustment of loss by ap- 
praisers, the fact that an adjustment of a loss was made, does 
not terminate the existence of the policy contract 

Same — Same — Measure of Loss: 

An adjustment made in accordance with the terms of a pol- 
icy is conclusive evidence of the amount of loss. 

Action on Policy — Defenses — Fraud in Procuring Adjustment: 

In an action on a policy where the insured relied upon an 
adjustment to show the amount of the loss, the company was 
entitled to set up that the adjustment was fraudulently procured, 
without first resorting to equity to have it set aside. 

[Judgment for plalntiflT below. Here reversed In favor of com- 
pany.] 

Steinberg et al. v. Boston Ins. Co. et al. (N. Y. S. C, 
App. Div.) : 

12S New York Supplement (May 22, 1911) 994. 

Action on Policies — Equity Jurisdiction — Multiplicity of Suits: 

A manufacturing plant was insured by six different compa- 
nies. One policy was stock alone, one on machinery alone, one 
on office furniture and other property, and six were on machinery 
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and stock. In form and substance the policies were all alike. 
Each policy provided that the liability thereunder should be for 
no greater proportion of the loss than the amount insured by 
such policy should bear to the whole insurance. In addition to 
this there were several defenses common to each of the several 
companies, which could be settled by substantially the same evi- 
dence. A bill in equity was filed by certain of the companies 
praying for an injunction against insured to prevent the bringing 
of separate suits on the several policies. Held, That a court of 
equity had jurisdiction to enjoin the filing of separate actions 
on the several policies on the ground that a multipilicity of suits 
would thereby be prevented, as in such prevention both the pub- 
lic and private interest would be subserved. Such relief will not 
be denied merely because the several actions at law could be 
all brought in one court, and consolidated and heard together. 

Same — Same — Fraud : 

A court of equity has jurisdiction to set aside an award for 
fraud. 

[Decree of Chancellor dismissing bill below. Reversed by Court 
of Civil Appeals. Here Judgnnent of Court of Civil Ap- 
peals affirmed in favor of companies.] 

Dlxio Fire Ins. Co. et al. v. American Confectionary Co. et 
al. (Tenn. S. C.) : 

136 Southwestern Reporter (May 24, 1911) 915. 

Policy — Other Insurance Clause — Waiver — Validity: 

Provisions avoiding a policy for additional insurance, taken 
without the insurer's consent, and indorsement upon the policy, 
are willingly upheld as being in the interest of morality as well 
as justice by preventing the temptation to arson and perjury 
which sometimes arises from overinsurance. Such provisions 
may be waived by the company, or its agent acting for it 

Same — Same — Same : 

The policy stipulated for a forfeiture if other insurance were 
procured without the company's consent. Insured claims that 
the forfeiture was waived. The evidence shows that after the 
issuance of the policy here sued on, the company's agent was 
informed that other insurance would be taken out; there was no 
evidence, however, showing that he knew it had been taken out. 
Heldy That this proof was insufficient to establish a waiver. An 
intention to take out additional insurance did not violate the 
provision of the policy. There could not be a violation until the 
forbidden act was committed. If, then, the agent knows of such 
violation and yet makes no move to cancel the policy, but treats 
it as a subsisting contract, he waives the provision. 

[Judgrment for plaintifC below. Here reversed in favor of com- 
pany.] 

Rogers v. Home Ins. Co. of New York (Kansas City C. A.) : 
136 Southwestern Reporter (May 24, 1911) 743. 

Arbitration and Award — Inadequacy of Award — Interference by 

Courts: 

Mere inadequacy of the amount of an award or a mistake 
of judgment on the part of the arbitrators in arriving at the 
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sum to be allowed, is not sufficient to authorize a court to in- 
terfere with the award, unless the inadequacy is so great as to 
Indicate corruption or partisan bias on the part of the arbi- 
trators. 

Same — ^Arbitrators — Qualiflcatlons: 

The arbitrator selected by the company had no interest in 
the result; he was a contractor of large experience and was 
well acquainted with the cost of buildings and building mate- 
rial. He had acted previously in the same capacity for other 
companies, and for the defendant and also for the assured in 
other cases. Held, That this did not disqualify him so as to 
render the award invalid. 

[Action to set aside award dismissed.] 

Levin v. Northwestern Nat. Ins. Co. of Milwaukee (U. S. 
C. C, Iowa) : 

185 Federal Reporter (May 25. 1911) 981. 

Policy — Risk — Location : 

No recovery can be had on a policy of lire insurance on prop- 
erty while contained in a certain described house, for the de- 
struction of the same property after its removal to another house. 

[Judgment for plaintiff below. Here affirmed in favor of com- 
pany.] 

Krol V. Royal Ins. Co. (111. App.) : 

42 National Corporation Reporter (May 26, 1911) 622. 

Policy — Examination of Books — Estoppel: 

Where all the books of account and vouchers of a person 
insured are burnt in a fire, and the insurance company notifies 
the insured to produce his books and papers at an office named 
within any time during the succeeding month, but the company 
has no person at the office to receive the books and papers, and 
after the expiration of the month the insured notifies the com- 
pany that he will produce the papers and vouchers at the place 
designated on such a day, and the company l^eeps the office 
closed during the whole day, the company cannot claim as a 
defense to an action on the policy that it was not given an op- 
portunity to examine the books and papers of the insured. 

[Judgment for plaintiff.] 

Glenn v. Colonial Assur. Co.; 

Same v. Jefferson Fire Ins. Co.: 

44 Penrvsylvanla Superior Court Reports 208 ; 
44 Pennsylvania Superior Court Reports 212. 

Policy— Proofs of Loss — Certificate of Magistrate: 

The policy required insured to furnish a certificate of the 
nearest magistrate as part of the proofs of loss. The certifi- 
cate furnished by insured was returned to him with the state- 
ment that it was insufficient, but without the particular insuffi- 
ciency being stated. The magistrate on request refused to 
/umish any other certificate. Held, That the proofs furnished. 
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under such circumstances, were sufficient to sustain a verdict in 
favor of insured. 

[Judgment for plaintiff.] 

Degenhardt v. Aachen & Munich Fire Ins. Co.; 

Same v. Atlas Assur. Co.: 

44 Pennsylvania Superior Court Reports 644 ; 
44 Pennsylvania Superior Court Reports 653. 

Policy — Proofs of Loss — insufficiency — ^Walver: 

Where the insured under a fire policy has made an honest 
and a substantial effort to comply with the requirements of his 
policy as to the particulars in his proof of loss, it becomes in- 
cumbent on the company to point out the particulars in which 
that effort has failed; and, if the company, in discharging this 
obligation, points to but a single defect or two, it will be held to 
have waived any others that may exist. 

Same^Limltation of Action — Attachment Execution: 

An attachment execution against a fire insurance company 
to attach a fund due to the defendant in the execution for a loss 
by fire is a suit or action on the policy, and, where such action 
is brought within the time limited by the policy for bringing 
suit thereon, the company cannot escape liability on the ground 
that no suit was brought within the time limited. 

Same — Proofs of Loss — Waiver: 

The question of waiver of formal proofs of loss is for the 
Jury where there is evidence that the conduct of the company 
was calculated to mislead the insured into the belief that if he 
could, by production of bills and otherwise, satisfy its repre- 
sentatives that the loss was as great as he claimed, no further 
complaint would be made as to the form or character of the 
statements of his loss which he had previously furnished. 

[Judgment for plaintiff.] 

First National Bank v. Maikranz: 

44 Pennsylvania Superior Court Reports 225. 

Action on Policy — ^Amount of Loss — Question for Jury: 

In an action upon a policy of fire insurance where the only 
question is the amount of the loss, and there is sufficient evi- 
dence produced by plaintiff to show the extent of his loss, and 
this evidence is not contradicted, the case is for the jury. 
' [Judgment for plaintiff.] 
Silverman v. Safety Mutual Fire Ins. Co.: 

44 Pennsylvania Superior Court Reports 618. 

Policy— <;ontract— Divisibility: 

The policy insured certain buildings and household furniture 
therein, together with other personal on the premises and in- 
sured's live stock anywhere in certain counties. The several 
items were insured for separate amounts, but a single premium 
was paid for the whole insurance. Insured made false war- 
ranties as to the kind of chimneys on the biuldings, and vio- 
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lated the conditions of the policy by mortgaging the realty. 
Held, That the contract was divisible, and the acts of insured 
did not avoid the policy as to the personal property without the 
buildings. 

) [Judgment for plaintiff below. Here affirmed against company.] 
Benham v. Farmers' Mut Fire Ins. Go. (Mich. S. C): 
131 Northwestern Reporter (June 2, 1911) 97. 

Policy — Ownership— Mortgage: 

The policy stipulated that it would be void^if the interest of 
the insured be other than unconditional and sole, or if the sub- 
ject of the insurance be or become encumbered by a chattel 
mortgage. Held, That the giving of a chattel mortgage not author- 
ized by law, the goods still remaining in the possession of the 
mortgagor, does not affect the title of the insured, nor is it an 
encumbrance under the terms of this policy. 

Same — Pro Rata Reduction of Loss to Correspond with Rates of 

Other Companies: 

A provision in a policy of fire insurance upon household 
furniture that payment of claims for losses should be pro rata 
reduced if the premiums paid should be less than 80 per cent, of 
the rates charged by a majority of the stock insurance compa- 
nies in the locality would praotically make a new contract after 
a fire, and, if enforceable at all, requires the clearest evidence, 
and cannot be enforced upon the evidence of witnesses unable to 
testify to facts completely sustaining It 

Action on Policy — ^Vaiue^Evldence: 

A fire insurance adjuster cannot testify as to the value of 
household furniture destroyed by fire from having the cost price 
exhibited to him, without having seen the goods before the fire. 
[Rule for new trial discharged.] 

Miller et al. v. Manufacturers' and Merchants' Mut Fire 
Ins. Co. (Wayne Co. C. P.) : 

68 The Legal Intelligencer (June 2, 1911) 348. 

Policy — Proofs of Loss — Waiver — ^Autiiority of Adjuster: 

An adjuster of an insurance company has no authority or 
power, as such, to waive proof of loss, required by the policy, 
as a condition precedent to right of action, by denying liability 
on the part of the company upon other grounds, when the policy 
contains the clause, limiting the authority of agents, found In 
the standard insuranqe policy. 

[Judgment for plaintiff below. Here reversed in favor of 
company.] 

Slater v. Williamsburgh City Fire Ins. Co. (W. Va. S. C. A.) : 

71 Southeastern Reporter (June 3, 1911) 197. 

Foreign Company — Summons — Motion to Quash: 

Withdrawal from the State by a foreign insurance- com- 
pany, after liability has been incurred, but before suit has been 
brought, if otherwise available in abatement of the suit, such 
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fact not appearing on the face of the eummons or return of 
service thereof, is not good ground for quashing the summons. 

Same — Service of Process — ^Acceptance of Service — Statute: 

The statute prescribing no form for acceptance of service 
of process by the auditor, for and on behalf of a foreign cor- 
poration, authorized by section 3805, W. Va. Code 1906, such ac- 
ceptance, signed by the auditor, neither the process nor the 
acceptance showing that defendant is a foreign corporation, or 
sued as such, is sufficient, unless the fact be controverted by 
plea in abatement properly verified, and filed at rules, to confer 
Jurisdiction and xo affirmatively show the necessary jurisdic- 
tional facts. 

Same — Same — Withdrawal from State: 

Withdrawal by a foreign insurance company from doing 
business in this State will not deprive the courts of this State 
of jurisdiction of actions subsequently brought against it for lia- 
bilities incurred and accruing here before such withdrawal. 

Same — Policy — Countersigning — Place of Contract: 

The policy provided that it would not be valid until coun- 
tersigned by the duly authorized agent of the company at Blue- 
field, W. Va. The policy was countersigned by an agent, Smith, 
at that place. Heldf That the policy was a contract of the State 
where countersigned, giving the court of the county in which it 
was countersigned jurisdiction of the action brought thereon. 

Same — Same — Proofs of Loss — Forfeiture: 

Although a policy of fire insurance requires that proof of 
loss shall be furnished within sixty days after the fire occurs, 
unless the time be extended by the company, but there is no 
provision therein forfeiting the policy for failure to comply with 
this requirement, the effect of such provision is to postpone 
right of action until such proof be furnished, but not to wholly 
destroy all right of recovery thereon. 

[Judgment for plaintiff below. Here affirmed against company.] 
S. M. Smith. Ins. Agency v. Hamilton Fire Ins. Co. (W. Va. 
S. C. A.) : 

71 Southeastern Reporter (June 3, 1911) 194. 

Policy — Risk — Description : 

The defendant issued to the plaintiff a policy of insurance 
on "his one-story frame, steel roof building, situated on the 
north side of Bridge street, and known on the map as 'Thurs- 
ton's Planing and Saw Mill,' in Livermore Falls, privileged to 
be occupied as a planing mill and job shop." The map referred 
to was "Sanborn's Map," so called, made for the use of fire 
insurance companies and their agents. The plaintiff had two 
"one-story frame, steel roof buildings" north of Bridge street 
in Livermore Falls. In one logs were sawed and boards and 
dimension lumber were planed, and there was evidence that it 
was known at one time as "Thurston's Planing and Saw Mill." 
The other building was used more especially as a fitting and job 
shop, and contained a planer, band saw, and other machinery. 
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The latter building was delineated on the map referred to with 
the legend, "C. H. Thurston, Saw and Planing Mill." The 
former building was not on the map at all. HeUU That the 
description in the policy, "building ♦ ♦ ♦ known on the 
map as Thurston's Planing and Saw Mill," must be construed 
to refer to the building that was on the map, and not to the 
building that was not on the map, and that the verdiQt of the 
jury which awarded damages for the loss of the building not 
on the map is not sustainable, as a matter of law. 
[Defendant's motion for new trial sustained.] 
Bumpus V. American Cent. Ins. Co. (Me. S. J. C): 
79 Atlantic Reporter (June 15, 1911) 848. 



Action on Policy — Appraisal of Loss — Pleading: 

To take advantage of a provision in a policy of fire insur- 
ance for the appraisal of the amount of the loss, the defendant 
should allege in his plea that there was a disagreement between 
it and the plaintiff as to the amount of such loss, prior to the 
bringing of the suit. 

Policy — Explosion — Liability of Company: 

Where an explosion is caused by a tire, the insurance com- 
pany is liable for the damages caused by the explosion. 

Same — Same — Same — Fail of Building: 

Injuries to a building, by reason of an explosion, do not 
come within a provision of an insurance policy, terminating 
the same, in case the building, or a part thereof, should fall. 

[Judg-ment for plaintiff below. Here affirmed against com- 
pany.] 

Torpedo Top Co. v. Royal Ins. Co. (III. App.) : 

42 National Corporation Reporter (June 8, 1911) 698. 



Application — Approval — Commencement of RIsIc: 

The written application for insurance stipulated that such 
insurance was to be in force from the day of the approval of 
the application, but that the application should be construed as 
a contract of insurance against the company until the same 
should be approved by it, which approval should be evidenced 
by the issuance and delivery of the policy. Held, That the con- 
tract was completed on' the approval of the application by any 
authorized agent of the company. 

Same — Same — Proof: 

The application stipulated: "This application shall not be 
construed as a contract of insurance as against said company, 
until the same shall be approved by said company, which ap- 
proval shall be evidenced by the issuance and delivery of their 
policy, whether at their home office or by an authorized 'record- 
ing' agent." Held, That the issuance and delivery of the policy 
would be conclusive evidence of Its approval, but it is not exclu- 
sive evidence thereof. Independent of the issuance and delivery 
of the policy, the assured might prove that the general agents 
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of the insurance company, or any other authorized agent, had 
approved said application. 

Same-^ame — Same : 

The acceptance of an application for insurance, independent 
of the issuance and delivery of the policy, may be establish by 
positive evidence of the act of approval itself, or in an implied 
way by the acceptance and application of the premium by any 
party so authorized. The correct rule under such an applica- 
tion seems to be that the obligation of the insurance company 
depends on the fact of the acceptance or approval of the appli- 
cation for insurance and not on notice of such acceptance to 
the insured. 

[Judg-ment for defendant below, Here reversed In favor of 
defendant.] 

Van Arsdale-Osborn Brokerage Co. v. Cooper (Okla. S. C.) : 

115 Pacific Reporter (June 19, 1911) 559. 

Action on Policy — Proofs of Loss — Sufficiency of Evidence: 

After the fire, insured made out proofs of loss and sent 
them to the company. The proofs were not returned by the 
company and nothing was heard from it after the sending of 
the proofs. The evidence showed that from the beginning the 
company was relying on the defense that insured had inten- 
tionally caused the fire. Held, That under such evidence it was 
not error to refuse to dismiss the action on the ground that 
proofs of loss had not been furnished. 

Same — Risk — Parol Evidence: 

Insured was allowed to testify that the agent who wrote the 
insurance had agreed that certain articles such as scales, coftee 
mills and other articles used by insured in his business, but 
not kept for sale, should be covered by the insurance on "stock." 
The agent denied that this occurred and the court gave the jury 
this instruction: "The court instructs the jury that they will 
deduct from their finding for plaintiffs, if any, such articles de- 
stroyed by the fire as were not kept for sale as merchandise 
except a sum not exceeding three-fourths of $50 for fixtures, 
unless you may believe at the time of insurance the local solicit- 
ing agents of defendant represented to plaintiffs and agreed that 
such articles were to be regarded as merchandise in the policy, 
in which event you will find for plaintiff as to these items." 
Held, That the evidence should have been excluded. There was 
no allegation of fraud or mistake in the policy, and there was 
no proof adduced sufficient to sustain an allegation of fraud or 
mistake if the allegation had been made. By the policy only 
the stock kept in the store for sale was insured, and there could 
be no recovery for anything that was not kept for sale under 
this clause of the policy. In the absence of fraud or mistake 
parol evidence was incompetent to contradict or vary the terms 
of the written contract 

Same — Measure of Recovery — ^Three-Fourths Value Clause: 

An insurance policy calling for $50 on store furniture, fix- 
tures and a safe, and providing that the company would only be 
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liable for three-fourths of the actual cash value of the property 
destroyed, insured would recover the full sum of $60 if three- 
fourths of the value of the articles destroyed amounted to that 
sum. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 
United States Fire Ins. Co. v. Sam Bynum & Co. 
(Ky. C. A.) : 

137 Southwestern Reporter (June 21, 1911) 771. 

Action on Policy— Cancellation — Notice^Non-Suit: 

Because of a mistake in a policy issued by the V company, 
insured returned it for correction. The agent, who also repre- 
sented the defendant company, wrote to insured on October 
24th that the V company wished to cancel its policy, and en- 
closed a policy of the defendant company of the same tenor 
and amount. The letter and policy were received on October 
25th. In the interval the property was destroyed by fire. The 
first policy issued by the V company stipulated that it could not 
be canceled wthout giving five days' notice to insured. Held, 
That plaintiff was properly non-suited, but that such non-suit 
would not prevent the joinder of the defendant with the V 
company in a new action, as it was evidence that one, and 
only one, of the two companies was liable for the loss. 

[Judgment of non-suit below. Here affirmed In ^avor of com- 
pany.] 

Joyner & Long v. Scottish Fire Ins. Co. (N. C. S. C.) : 

71 Southeastern Reporter (June 24, 1911) 434. 

Policy — Standard Form — Terms: 

The policy declared on is what is known as the "standard 
policy," and contains the provision approved by the statute that 
"in the matter relating to this insurance no person, unless duly 
authorized in writing, shall be deemed the agent of this company." 
Held, That it was not the purpose of the statute to say that no 
recovery could be had on a policy of insurance containing stip- 
uations not provided for in the statute, or that the stipulation 
under consideration imposes on the insured the duty of showing 
that the agent who issued the policy had written authority 
to do so. 

Same — Waiver — Conditions Precedent: 

Stipulations in a fire policy as to the conditions on which 
it shall have its Inception and become operative as a contract 
may be waived. 

Same — Same — Standard Provisions: 

The rule that doubtful terms in a fire policy must be con- 
strued favorably to insured applies to the construction of a 
standard fire policy. 

Same— Construction — "Agents": 

A stipulation in a policy that, "in matters relating to this 
policy no person unless duly authorized in writing shall be 
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deemed the agent of the company," does not relate to the acts 
of the agent In issuing the policy, but relates solely to matters 
connected with the policy after it has become a valid contract 

Same — Contract of Reinsurer — Consideration: 

The sunrender of a policy originally Issued and the relin- 
quishment of the right to the return premium, is a sufficient 
consideration to support the policy contract issued by the 
reinsurer. 

Premiums — Payment by Canceling Debt of Agent: 

An insured cannot pay the premium on a fire policy by sat- 
isfying a private debt due him by the agent of the insurance 
company. 

Same— Same— Agreement between Agents: 

Upon the Ohio German Company becoming insolvent, its 
general agent, Nash, entered into a contract with Fowler & 
Co., general agents of the defendant, whereby the defendant 
reinsured the risks of the Ohio German. Plaintiff, who held a 
policy in the Insolvent company, surrendered his policy and 
his right to a return of the unearned premium, and accepted a 
policy in the defendant company. At the time the original policy 
was issued, it was agreed between Nash and a local agent of 
the Ohio German, that such local agent should retain the 
premium on the policy in settlement of a debt owing by Nash 
to him. Neither of these agents were agents of insured, and 
insured knew nothing of the transaction between them. Held, 
That this transaction of the agents had no effect upon the rights 
of the insured. 

Principal and Agent — Declarations of Agent — Evidence: 

The competency of declarations of an agent of a corporation 
rests upon the same principle as the declarations of an agent 
of an individual. If they are narrative of a past occurrence, 
they are incompetent; but, if made within the scope of the 
agency and while engaged in the very business about which 
the declaration is made they are competent. 

[Judgment for plaintiff below. Here affirmed against company.] 
Gazzam v. German Union Fire Ins. Co. (N. C. S. C.) : 
71 Southeastern Reporter (June 24, 1911) 434. 

Action on Policy — Fraud — Pleading: 

In order to entitle a party to rely on the defense of fraud, 
the facts constituting such fraud must be specially pleaded, a 
general denial is insufficient to raise such an issue. 

Same— Denial of Liability— Waiver: 

Denial of all liability and a refusal to pay the loss, effects a 
waiver of the provision of a policy requiring a submission to 
arbitration before suit 

Same — Evidence: 

In an action on a fire policy, evidence that the insured 
could not read or write English, was admissible to explain a 
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delay with reference to a letter received by her from the com- 
pany in her husband's absence, and was not bbjectionable be- 
cause such inability would not excuse her from complying with 
the terms of the policy. 

[Judgment for plaintiff below. Here affirmed against company.] 

Orient Ins. Co. v. Kaptur (Ind. S. C): 

96 Northeaatem Reporter (June 27, 1911) 230. 

Application — Mltrepresentation — Waiver of Forfeiture: 

Where, after knowing that insured had made fraudulent 
misrepresentations concerning the risk, the company did not 
seek to recind the policy for fraud, but treated it as valid, and 
gave notice of cancellation at the expiration of ten days, it was 
liable for loss occurring within that time. 

[Judgment for plaintiff below. Here affirmed against company.] 
Smith V. Columbia Ins. Co. (N. Y. S. C, App. Dlv.) : 
29 New York Supplement (June 26, 1911) 775. 

Policy — Sprinkler Clause — Construction : 

After authorizing additions, alterations and repairs to be 
made without limit of time, the policy contained the following 
provision: "Warranted by the insured that due diligence be 
used that the automatic sprinkler system shall at all times 
be maintained in good working order." Heldf That if in making 
additions to or extensions of the plant or alterations therein 
permitted by the policy it became necessary to move or dis- 
connect the sprinkler system or any part thereof, it could not 
be kept in good working order during the time of temporary 
suspensions for those purposes, and therefore it could not be 
maintained in good working order "at all times," and it was a 
sufficient compliance with the provision if insured used due 
diligence to maintain its sprinkler in good working order. 

Same — Same — Due Diligence — Question for Jury: 

On the question whether or not insured had used due 
diligence to maintain an automatic sprinkler system in good 
working order, the evidence showed that one Ford, a man 
experienced in the construction and operation of sawmills, and 
the operation of sprinkler systems connected therewith, was 
superintendent of the plaintiff's mills from the time of the 
issuance of the policy sued on until the time of the fire, and 
had direct supervision of the plaintiff's sprinkler system. He 
testified that he was instructed by the general manager of the 
mills to make a thorough investigation of the system, and to 
use every care and to spare no expense to keep it in perfect 
working order, all of which he did. He further testified that the 
company had a full crew of properly qualified men with which 
to keep the system in good order, who worked upon it con- 
tinuously, and kept the system in good order; that the company 
kept in stock everything necesary to keep the system in good 
working order, and that he personally made an examination of 
some part of the system each day; and that he had a daily 
conference with the general manager in respect to the sprinkler 
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system and its condition. The general manager testified to 
the same general effect. Held^ That whether or not the company 
had used due diligence to keep its sprinkler system in good 
working order was for the jury, and it was error, in view of the 
evidence adduced, to direct a verdict for the defendant, as 
such a course is not justified unless plaintiff's evidence con- 
sidered in its most favorable light was such that all reasonable 
men must draw therefrom the conclusion that plaintiff had 
not used due care. 

[Judgment for company below. Here reversed against com- 
pany.] 

Port Blakely Mills Co. v. Royal Ins. Co. (U. S. C. C. A.) : 

186 Federal Reporter (June 29, 1911) 716. 

Policy — Flreworki — Forfeiture: 

The policy stipulated that it would "be void if (any use or 
custom of trade • ♦ • to the contrary notwithstanding) 
there be * • on the above described premises • • ♦ fire- 
works." Held, That where fireworks were kept in stock in the 
building at the time of the fire, there could be no recovery, and 
this, though the building was insured as a "general merchandise" 
store, and fireworks are generally kept in such a store; the 
keeping of them not being necessary in such a business, and 
this, too, though the prohibition is in the printed part, and the 
description of the business to be conducted on the premises Is in 
writing, the written part not overriding the printed part, except 
in case of irreconcilable confiict. 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 

Norfolk Fire Ins. Co. v. Talley (Va. S. C. A.) : 

71 Southeastern Reporter (July 1, 1911) 534. 



Action on Policy — Arbitration — Notice of Award — Condition 

Precedent: 

The policy provided that no action could be maintained 
until the amount of the loss had been determined by arbitrators. 
Held, That to entitle insured to sue, it was necessary that he 
show that the question of the amount of loss was submitted to 
arbitrators; that an award had been made and published, and 
that the award had been rejected by the company. 

[Judgment for company below. Here affirmed In favor of com- 
pany.] 

Weisman v. Fireman's Ins. Co. (Mass. S. J. C): 

95 Northeastern Reporter (July 11. 1911) 411. 

Policy — Proofs of Loss — Waiver — Authority of Agent: 

The agent of a fire insurance company In charge of and 
having power to adjust a loss may, by his conduct, waive proofs 
of loss notw^ithstanding the fact that the policy contains a 
provision that no person is authorized to act in any manner 
relating to the insurance unless duly authorized in writing. 
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Same — Same — Same : 

I^ovlsions of an insurance policy, requiring waiver to be in 
writing, have no reference to proofs of loss and stipulations to 
be performed after loss. 

Same — Same— Same : 

An insurance company may, by its conduct, waive proof of 
loss when it has notice of the breach of such condition; that 
notice to the agent is notice to the company, and such waiver 
need not be in writing. * 

Same — Same — Same: 

Upon receiving notice of the loss, the company's special 
agent came and investigated the loss, but did not interview 
the insured. Upon learning that the agent had made such an 
investigation, insured went to see him at Omaha. Insured testi- 
fied that the agent told him that the company would not pay 
the loss having been informed that the insured set fire to the 
property. This was denied by the agent, who insisted that he 
told the insured that they would do nothing until a further in- 
vestigation had been made. Held, That whether or not the 
provision for proofs of loss had been waived was for the jury. 

[Judgment for plaintiff below. Here afflrmed against company.] 
Morgenstern v. Insurance Company of North America 
(Neb. S. C.) : 

131 Northwestern Reporter (July 14. 1911) 969. 



Policy — Conveyance— Deed with Defeasance Clause: 

The company sought to avoid liability on the ground that 
Insured had conveyed her title to the property to another. Upon 
its face, the deed contained a clause stipulating that the grantee 
would recover title to the grantor upon the payment of a certain 
debt. Held, That the indenture was a mortgage, and the pay- 
ment of the debt would work a satisfaction of the claim of the 
grantee, leaving the title in the same position as It was before 
the execution of the instrument. 

Same — Ownership — Deeds — Parol Evidence: 

Recitals in a deed are subject to explanation between 
parties, and much more so against a stranger such as a fire 
insurance company claiming through such recitals that an 
insured was not a sole owner. 

Same — Same— Estoppel : 

Where a fire insurance company has actual and constructive 
notice of mortgages against insured property, before it issues 
its policy it will not be permitted to take advantage of a strained 
construction of such instruments so as to defeat a claim of the 
insured after a fire on the ground that he was not sole owner. 

[Judgment for plaintiff.] 

Miller v. Ins. Co. of North America (Centre Co. C. P.) : 

38 Pennsylvania County Court Reports (July 15, 
1911) 571. 
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Policy — Rule of Construction: 

A fire policy must be given effect according to the inteiit of 
the parties as disclosed by the application and policy, viewed 
in the light of the facts imparted to the agent as to the owner- 
ship of the property insured. 

Same — Mutual Mistalce — Reformation: 

The managers of a store, conducted for the owners in the 
name of "The Exposition/' made application to defendant's 
agent for a policy on the contents ol the store, including some 
personal property belonging to him. The agent was informed 
as to who were the owners of the property, and he directed that 
the application be signed: "The Exposition by E. Harris, Mgr." 
The policy was issued in the name of Harris, who accepted it 
believing that it covered his property and the property of the 
owners of the store, as the agent told him it would. Held, That 
these facts Justified a reformation of the policy, so as to make 
it cover both the property of Harris and that of the owner 
of the store. 

Soliciting Agent — Knowiedge^imputation to Company: 

A soliciting agent, in preparing an application for insurance, 
acts as agent of the company, and his knowledge is the knowl- 
edge of the company. 

Policy — incumbrance — Ownership — Waiver: 

The policy contained this provision: "The entire policy, 
unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * ♦ ♦ if the interest of the 
insured be other than unconditional and sole ownership; * * * 
or if the subject of insurance be personal property and be or 
become incumbered by chattel mortgage." No agreement was 
indorsed on the policy waiving these conditions, and there was 
a chattel mortgage on the property when the insurance was 
applied for and the policy written. The court specifically found 
that the mortgage in question covered only a portion of the 
Insured property; that it was fully satisfied long before the fire 
occurred; that the agent of the company was truthfully informed 
of its existence and the amount due thereon; that the answer 
in the application referring thereto was left unanswered upon 
the advice of the soliciting agent; that the diversity of ownership 
was explicitly set forth and made known to the company's solicit- 
ing agent. Held, That the policy having been issued with knowl- 
edge of these facts, the conditions as to title and incumbrance 
must be deemed waived. 

Same — Same — ISAortgage of Part of Property: 

The policy provided for forfeiture "if the subject of 
Insurance be personal property and be or become incumbered 
by chattel mortgage." Held, That the inhibition went against 
the incumbrance of the property in its entirety, hence the con- 
dition was not broken by reason of the existence of a mortgage 
on part of the property. 

Same — Forfeiture — Waiver — Knowledge of Agent: 

Conditions in a policy are waived which make the policy 
void as soon as delivered, when the existence of the facts 
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which lead to such result are known to the soliciting agent 
at the time the application was made, his knowledge being that 
of the company. 

Same — Same — Same — Same: 

The manager of a store, conducted for the owner as "The 
Exposition/' applied to an agent for a policy on the contents of 
the store, including property therein of his own. The agent was 
informed of the facts, and the application was signed in the 
name of "The Exposition" by the manager. The company issued 
a policy in the name of the manager, who received and retained 
the policy. His attention was not called to the fact that the 
company had charged the policy to him personally. Held, That 
the policy was enforceable at the suit of the manager and the 
owner of the store, and the company could not invoke the 
doctrine of estoppel against them. 

[Judgment for plaintiffs below. Here affirmed against com- 
pany.] 

Merchants Mut. Fire Ins. Co. v. Harris et al. (Colo. S. C.) : 

116 Pacific Reporter (July 17, 1911) 143. 

Policy — "Concealment" — Forfeiture: 

The company seeks to avoid liability on the ground that 
the insured concealed material facts concerning the value of 
the property. No inquiry was made of the insured as to the 
matters alleged to have been concealed. Heldf That the mere 
withholding of facts, if not done by design and intention of 
the insured, did not amount to a concealment, as "Concealment 
is the design and intentional withholding of any fact/' material 
to the risk, which the assured in honesty and good faith ought 
to communicate. 

Same — Same— Question for Jury: 

Where the materiality of facts withheld by insured in a 
fire insurance policy stipulating that it shall be void if insured 
conceals any material fact is not fixed by any writing, the ma- 
teriality, together with the fraudulent intent of insured, must be 
determined by the jury from the circumstances. 

Same — Sole Ownership— -Evidence: 

The policy stipulated that it would be void if the interest 
of the insured were other than sole and unconditional owner- 
ship. The company claims a forfeiture under this provision 
setting up the existence of a tax title outstanding against the 
land. At the trial, the company, after proving that the insured 
may have been the holder of the tax certificate, failed to prove 
that insured was not the holder when the policy was issued, 
and thus failed to prove that the tax certificate was outstanding 
against insured at the time the insurance was effected. Held, 
That there had been a failure of proof of sufficient facts to sus- 
tain the defense. 

Same--Same — Possession under Contract of Purchase: 

A purchaser in possession under a contract of purchase is 
the unconditional and sole owner within a fire policy though 
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the purchase money has not been paid in full; the purchaser 
not being in default. 

Same — Same — ^Tax Certificate: 

A fire policy stipulating that it shall be void if the interest 
of insured be other than unconditional and sole ownership is 
not rendered void merely because of the issuance of a tax cer- 
tificate creating, at most, a lien for taxes in existence in sub- 
stance before the tax sale. 

Same — Same — Legal or Equitable Title: 

A stipulation in a fire policy that it shall be void if the 
interest of insured be other than unconditional and sole owner- 
ship does not distinguish between a legal and an equitable 
estate in fee, but the latter is sufficient. 

Action on Policy — Evidence — Application to Another Company: 
In an action on a fire policy issued and taking effect with- 
out any application therefor, an application for insurance made 
by insured to another insurance company several days after the 
issuance of the policy sued on is inadmissible. 

Policy — Rule of Construction — Ambiguities: 

In case of doubtful meaning, a policy must be construed in 
favor of insured. 
Same — Same — Forfeitures: 

Forfeitures of policies are not favored, and a court will not 
declare a forfeiture by implication. 

Same — Proofs of Loss— Forfeiture: 

A fire policy stipulating that insured shall within 60 days 
after fire render a statement, and that no action shall be brought 
on the policy until compliance with its requirements, and pro- 
viding in separate clauses for forfeitures in enumerated in- 
stances, is not invalidated by insured's failure to make the 
statement within 60 days after a loss, but his failure merely 
postpones the time of payment, and does not defeat a recovery 
in an action commenced after 60 days after the statement was 
furnished, and within 12 months after the loss. 

[Judgment for plaintiff below. Here affirmed against com- 
pany.] 

Connecticut Fire Ins. Co. v. Colorado Leasing, Mining & 
Milling Co. (Colo. S. C.) : 

116 Pacific Reporter (July 17, 1911) 154. 

Policy — Construction — Separation of Undamaged Goods: 

The company contends that the insured failed to comply 
with the provision of the policy requiring that damaged and 
undamaged property should be separated and cared for in such 
manner as to protect the undamaged portion from further 
deterioration. Held, That such provision had no application 
where all of the property was damaged. 

Same — ^Arbitration — Demand — Waiver: 

The policy stipulated: "The loss shall not become payable 
until sixty days after notice, ascertainments, estimate, and 
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satisfactory proof of the loss herein required have been received 
by this company, including an award by appraisers when 
appraisal has been required/' No demand was made within 
sixty days after filing of proofs of loss, and plaintiff then 
refused to submit the matter to appraisers. Held, That the 
failure of the company to demand arbitration within sixty days 
waived the requirement. 

[Judgment for plaintiff below. Here ' affirmed against com- 
pany.] 
Winchester v. North British & Mercantile Ins. Co. (Cal. 
S. C): 

116 Pacific Reporter (July 17, 1911) 63. 

Action on Poiicy — Biii of Particuiara— Power of Court to Grant 

Relief: 

A policy on a stock of merchandise, made payable to a mort- 
gagee as his Interest might appear, was, after loss, assigned 
by the insured to the mortgagee, who brought suit on the policy, 
and who was required to furnish a bill of particulars, stating 
the value of each article at the time of the fire, and the articles 
destroyed, damaged, and stolen. The mortgagee had not been 
in charge of the merchandise, and he had no knowledge of what 
was in the building destroyed by fire. At the time of the fire, 
the only representative of insured was its bookkeeper, who was 
to be examined under a stipulation of the parties before, trial. 
The mortgagee could not furnish a bill of particulars setting out 
the articles lost, those destroyed, and those stolen which the 
order for the bill of particulars required, but did furnish a list 
of articles of personal property with the actual value and the 
amount claimed. Held, That under these circumstances the 
court should have relieved the mortgagee from furnishing fur- 
ther particulars, on the condition that an examination of the 
insured's bookkeeper be had before trial, and upon that examina- 
tion all the information in the plaintiffs possession be furnished 
the defendant 

[Order below directing plaintiff to furnish further bill of par- 
ticulars. Here reversed.] 

Chartered Bank of India, Australia & China v. Nassau 
Fire Ins. Co. (N. Y. S. C, App. Div.) : 

129. New York Supplement (July 17, 1911) 1067. 

Action on Policy — Judgment by Default — Review — Jury Trial — 

Waiver: 

A case having been regularly assigned for trial and being 
duly reached on call, the defendant failing to appear either by 
counsel or otherwise, the plaintiff appearing, the cause was reg- 
ularly submitted and Judgment rendered thereon. Within due 
time defendant's counsel filed a motion to set aside the judg- 
ment, setting up facts that in law would excuse him for falling 
to appear. These facts were controverted, both by oral evi- 
dence and affidavits, on the hearing of said motion. The court 
found against the defendant and overruled said motion. Held, 
That the court having found against said defendant and exer- 
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cising hla discretion, denied said motion, his action will not be 
disturbed on review here, unless it appears that he abused such 
discretion. Held, further. That the failure of the defendant to 
appear constituted a waiver of trial by Jury. 

Policy — Construction — Loss by Theft: 

Damages resulting from efforts made in good faith to save 
property from a fire, by breakage, removal, water, or from loss 
by theft consequent thereto, are within the loss covered by a 
policy against damage by fire, (a) The loss by theft must be 
one of the consequences of the fire, (b) If the loss by theft be 
expressly excluded by a stipulation in the policy, there can be no 
recovery for such item. 

[Judgment for plalntUf below. Here modified and affirmed 
against company.] 

Farmers & Merchants' Ins. Co. v. CufT (Okla. S. C): 

116 Pacific Reporter (July 31, 1911) 435. 

Policy — Other Insurance — Forfeiture; 

Where a fire insurance policy is conditioned to be void if 
the insured now has or shall hereafter procure any other con- 
tract of insurance on the property without the consent of the 
company indorsed on the policy, and there is a loss, the fact 
that insurance had been taken out by others, without the knowl- 
edge or consent of the insured and which was not thereafter 
ratified by the insured, will not operate as a forfeiture of the 
insurance, nor affect the insured's rights under the policy. 

Same — Incumbrances — Waiver — Failure to Make Inquiry: 

Where a policy, containing a clause, prohibiting incum> 
brances, is issued on an oral application, and no inquiries are 
made as to mortgages or incumbrances on the property, and no 
representations in regard to the incumbrances are made, and 
the insured does not intentionally conceal the facts, and is not 
guilty of any misleading conduct, the existence of a mortgage 
on the property will not invalidate the policy, nor prevent a re- 
covery. 

[Judgrment for plaintiff below. Here aflfirmed against company.] 
Humble v. German Alliance Ins. Co. (Kan. S. C): 
116 Pacific Reporter (July 31, 1911) 472. 

Policy — Measure of Recovery — Time Necessary to Rebuild — 

Evidence: 

An insurance policy upon a building used for a theater, 
stores, and offices provided, in substance, that, in the event of a 
fire, the insurer's liability should be measured by the loss of 
rent until the building was rebuilt or repaired, but, in case the 
insured elected not to rebuild or repair the premises, the amount 
should be determined by the time which would have been re- 
quired for such purpose. The building was practically entirely 
destroyed by fire. A city ordinance forbade its reconstruction as 
a theater. A store and office building was erected upon the site. 
Held, That the recovery should be based upon the time it would 
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have taken to reconstruct the old building, had that been per- 
missible, and not upon the time actually taken to build the new 
one. Held, further, That evidence of the income at the time of 
the fire was admissible to show what it would have been in the 
interval covered. 

Same — Same^Loss of Rents — ^Valued Policy Law: 

The provisions of the valued policy law making the amount 
named in an insurance policy covering improvements on real 
estate conclusive evidence of value in case of a total loss do not 
apply to a policy which insures against the loss in rents through 
the destruction of such improvements, although the insurance 
against loss of rents is insurance on "real property" within the 
valued policy law. 

Same— Arbitration— Waiver: 

An insurance policy contained these provisions: "In the 
event of a disagreement as to the amount of loss, the same shall 
* * * be ascertained by two competent and disinterested ap- 
praisers; the insured and the company each selecting one, and 
the two so chosen shall first select a competent and disinter- 
ested umpire. * * * The loss shall not become payable until 
60 days after the notice, ascertainment, estimate, and satisfac- 
tory proof of loss herein required have been received by the 
company, including an award by appraisers when appraisal has 
been required. • • ♦ No suit or action on this policy for the 
recovery of any claim shall be sustainable in any court of law 
or equity until after full compliance by the insured with all the 
foregoing requirements." Held, That an action upon the policy, 
brought a year after a fire loss, cannot be defeated by a show- 
ing that, although there had been a disagreement as to the 
amount of the loss, no arbitration had been had, and that the 
plaintiff had made no effort to bring one about, where it ap- 
peared that the defendant had likewise been inactive in the ' 
matter. 

Action on Policy — Attorney's Fees — Statute: 

Sees. 4260-4263 Gen. St. Kan. 1909. providing, among other 
things that the court in rendering judgment against any insur- 
ance company on any such policy of insurance shall allow the 
plaintiff a reasonable sum as an attorney's fee, applies to a Judg- 
ment upon a policy insuring the owner of a building against loss 
of rent occasioned by its being injured or destroyed by fire. 

[Judgment for plaintiff below. Here modified and affirmed.] 
Amusement Syndicate Co. et al. v. Prussian National Ins. 
Co. et al. (Kan. S. C.) : 

116 Pacific Reporter (August 7, 1911) 620. 

Pol Icy — inventory — Forfeiture : 

The policy required insured to "♦ ♦ * separate the dam- 
aged from the undamaged personal property, put it in the best 
possible order, make a complete inventory of the same, stating 
the quantity and cost of each article and the amount claimed 
thereon. ♦ • •" Held, That the failure of insured to comply 
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with the requirement of the policy forfeited his right to 
recover. 

Same— Proofs of Loss — Waiver: 

Frequent demands made for an inventory of the undam- 
aged property without specific mention of formal proofs of loss, 
was not a waiver of such proofs. 

[Judgment dlscharglns garnishment below. Here affirmed in 
favor of company.] 

Seattle Merchant's Assn. v. Germania Fire Ins. Co. (Wash. 

S. C): 

llGJPacific Reporter (August 7. 1911) 585. 

Policy— Proofs of Loss — "Insured" — Proofs by IMortgagee: 

The policy contained the statement: "Loss, if any, first 
payable to John McDowell, mortgagee, as his interest may ap- 
pear." The policy provided, among other things, that, if a fire 
occurs, the insured shall give immediate notice of any loss there- 
by in writing to this company, make a complete inventory of the 
property, stating the cost and the amount claimed, and within 
60 days after the fire shall render a statement, signed and sworn 
to by the insured, stating certain other specific matters. The 
policy also provided that the loss should be payable 60 days 
after the service of the proof of loss. The insured having re- 
fused to make proof of loss, the mortgagee made and delivered 
to the defendant the proofs required by the policy. Attached to 
the proof was the aflidavit of the mortgagee, in which he stated 
that he had "attempted to pursuade the owner of said property 
to make and file the proofs of loss, but that he refused so to do." 
The proofs were rejected upon the ground that they were not 
made by the insured as required by the policy. Held, That the 
. mortgagee occupied the position of "the insured," under the pol- 
icy, and was entitled to furnish proofs of loss. 

[Judgment for company below. Here reversed In favor of mort- 
gagee. ] 

McDowell V. St. Paul F. & M. Ins. Co. et al. (N. Y. S. C, 
App. Div.) : 

130 New York Supplement (August 7, 1911) 294. 

Action on Policy — Forfeiture — Waiver — Question for Jury: 

In an action on a policy insured testified, in substance, that 
a few days after the fire occurred which destroyed the insured 
property an adjuster of the company came to El Dorado to ad- 
just the loss; that he informed said adjuster that he had pro- 
cured additional insurance on the household goods, and that 
thereafter the adjuster viewed the fire, and then instructed him 
(witness) to get a carpenter to make an estimate of the cost of 
building such a house, and that the company would either re- 
build the house or settle for it. He testified further that he em- 
ployed a carpenter to make an estimate and paid him for it, and 
that the same was delivered to the adjuster, as requested. He 
stated, also, that he informed the adjuster as to the articles of 
household goods that had been saved, and that the adjuster said 
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that he was satisfied with the adjustment. Held, That such acts 
on the part of the adjuster amounted to a waiver of forfeiture 
for procuring other Insurance without the company's consent, 
and of forfeiture for failure to make proofs of loss. There being 
conflict in the testimony* the question of waiver was for the 
Jury. 

Same — Same — Same: 

Any agreement or declaration on the part of an insurance 
company, which leads a party insured honestly to believe that 
by conforming thereto a forfeiture of his policy will not be in- 
curred, followed by conformity on his par^ will estop the com- 
pany from insisting upon a forfeiture. 

[Judgment for company below. Here reversed against com- 
pany.] 

Lord V. Des Moines Fire Ins. Co. (Ark. S. C.) : 

138 Southwestern Reporter (August 9, 1911) 1008. 

Policy — Total Loss — Liquidated Demand — Valued-Policy Law: 

The policy provided for $800 insurance on the house and 
$200 on the furniture. Held, That the building, having been to- 
tally destroyed, the policy became a liquidated demand for $800 
regardless of the value of the building under Art. 3089 Rev. St. 
Tex., the valued-policy law. 

Application — Misrepresentation of Value^Materlallty — Statute: 
The company set up in defense of its policy that insured had 
misrepresented the value of the property. Held, That under 
Acts Tex. 1903, c. 69, declaring that misrepresentations unless 
material to the risk or contributing to the loss shall not avoid 
recovery, the misrepresentations as to value was no defense. 

Policy — Contract — Rider: 

A slip of paper containing a stipulation is not a part of an 
insurance policy merely because pinned thereon. 

Same — Proof of Loss — Waiver: 

Where the association with the knowledge of the breach of 
certain warranties requested and had insured make proofs of 
loss, and told him that the loss would be paid, the right of the 
association to insist upon the breach of warranties was waived, 
notwithstanding the policy provides that a waiver must be in- 
dorsed on the policy. 

[Judgment for plaintiff below. Here affirmed against associa- 
tion.] 
Co-Operative Ins. Assn. of San Angelo et al. v. Ray (Tex. 
C. C. A.) : 

138 Southwestern Reporter (August 9, 1911) 1122. 

Policy — Ownership— Notice to Agent — Imputation to Company: 

Insured, when he applied for insurance, told the agent that 
his title was a "homestead entry," and it was so written in the 
application. Held, That the agent having authority to receive 
and forward applications for insurance, this information given 
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at the time of making the application was notice to and binding 
upon the company. Furthermore, the company having the appli- 
cation showing that insured's claim of title was a "homestead 
entry" was thereby put upon inquiry and charged with notice of 
the actual facts relating to the title, which would easily have 
been developed upon such inquiry made. 

Same — Same— Same— Estoppel : 

Having issued a policy with notice that the insured was but 
a homestead entry man and had not yet proved up and obtained 
a patent from the government to the land, it is estopped from 
claiming a forfeiture and avoiding the liability Incurred under 
the policy, because the insured was not the owner of the fee of 
the land whereon the building was situate when it was issued. 

Same — Insurable Interest — Homestead Entry man: 

A person in possession of land under a homestead entry, 
with the right to claim it against every one but the government, 
and with the right to have the title from the government upon 
complying with the requirements of the homestead law, has an 
insurable interest. 

Action on Policy — Parties — Sureties — Statute: 

Under the provisions of Kirby's Dig. of Ark., Sec. 4376, the 
sureties on the bond required of an insurance company may be 
joined as defendants in an action against the company on 
policies. 

Policy — Proofs of Loss — Ownership^Fraud: 

Statements made by the insured after the fire occurred in 
proof of loss that he was the owner of the land, which in his 
application he described as being held as an entryman under the 
homestead laws, must be regarded as having been made in the 
light of the facts relating thereto as already communicated to 
the agent and the company, and, if not in fact true, were not in- 
tentionally false, nor false at all, under the circumstances, and 
no forfeiture was incurred on account thereof. 
Action on Policy — Measure of Recovery — Penalty — Attorney's 

Fees: . 

Where an insurance company fails to pay a loss within the 
time prescribed by the policy after demand, it is liable for the 
penalty of 12 per cent, of the amount prescribed by law, as well 
as a reasonable attorney's fee to be taxed by the court. 

tJudgment for plaintiff below. Here affirmed against company.] 
Queen of Arkansas Ins. Co. et al. v. Taylor (Ark. S. C.) : 
138 Southwestern Reporter (August 9, 1911) 990. 

Action on Policy — Sole OwnersFiip^Burden of Proof: 

In an action on a policy, the company having alleged that 

insured was not the sole owner, the burden of proof to show 

that fact was upon it. 

Same — Same — Evidence Considered: 

The policy stipulated that it would be void if the interest 

of the insured be other than unconditional and sole ownership. 
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both legal and equitable. Insured had purchased the property 
from the widow and heirs of the former owner, and had been in 
possession since such purchase. The granting clause of the 
deed conveyed the entire property and acknowledgment was 
made of the receipt of the whole consideration. The deed con- 
tained a warranty on the part of the grantors to defend the title 
against all claims and to procure a deed from the remaining 
heir-at-law of the former owner as soon as she reached maturity, 
and to protect the grantee from all claims of title made by her 
as such heir-at-law. Held, That the grantee was the real and 
substantial owner of the property, within the meaning of the 
terms of the policy, being in the undisputed possession thereof 
and claiming to be the sole owner under a deed conveying un- 
conditionally the whole estate to him, and as such was entitled 
to recover. 

[Judgment for plaintiff below. Here affirmed against company.] 
Atlas Fire & Tornado Ins. Co. v. Malone (Ark. S. C.) : 

138 Southwestern Reporter (August 9, 1911) 962. 

Policy— Mortgagee Clause^Rights of Mortgagee: 

The standard mortgage clause creates an independent con- 
tract of insurance for the separate benefit of the mortgagee en- 
grafted upon the main contract of insurance contained in the 
policy itself, and to be rendered certain, and understood by refer- 
ence to the policy. 

Same— Same— Same : 

A policy of fire insurance in the standard form, which is 
void as to the assured owner, because of his breach of the war- 
ranty that his interest is not other than unconditional and sole 
ownership, may nevertheless be valid as to a mortgagee, when 
the mortgagee clause in the usual form is attached to the policy. 

Same — Same^Duty of Mortgagee to Make Proofs of Loss: 

Unless the mortgagee clause attached to a fire insurance 
policy makes it obligatory on the mortgagee to furnish proofs of 
loss and an appraisement, it is not a condition precedent to his 
right of action that he furnish them. 

Same — Same — Rights of Mortgagee: 

An appropriation by the owner of the proceeds of the sale 
of the debris, after total loss, to his own use, would be an act 
of the owner, but such act would not invalidate the insurance 
of the mortgagee, or cast upon the mortgagee. 

[Judgment for plaintiff below. Here affirmed against company.] 
Reed et al. v. Firemen's Ins. Co. of Newark (N. J. C. 
B. A.) : 

80 Atlantic Reporter (August 10, 1911) 462. 

Action on Policy — Proximate Cause of Loss — Eartfiquake^Ex- 

plosion — I nstructlon : 

The policy contained a stipulation as follows: "This com- 
pany shall not be liable for loss caused directly or indirectly by 
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♦ • • earthquake, • * • or (unless fire ensues and, in that 
event, for the damages by fire only) by explosion of any kind." 
The defense is that the fire was caused either directly or indi- 
rectly by earthquake. The insured property was destroyed by 
fire immediately following the San Francisco earthquake. The 
fire was started in an adjoining building and spread to insured's 
property. There was evidence introduced on behalf of the de- 
fendant tending to show that the fire in the first building pre- 
ceded an explosion, and that such fire had been caused by flying 
embers from other fires started by the earthquake. On behalf 
of the insured there was evidence introduced that, prior to the 
explosion, there was no fire in the first named building. The 
court instructed the jury that if the fire in the adjoining build- 
ing was communicated to that building by an earthquake caused 
fire, and that after the building had been ignited therefrom such 
fire came in contact with an explosive substance and caused an 
explosion, and then continued to burn and destroy insured's 
property, then such fire would not be a fire ensuing from an ex- 
plosion, but would retain its character of an earthquake caused 
fire, and there could be no recovery; but that if the fire was 
caused by and ensued upon an explosion, then the defendant 
was liable. Held, That the instruction properly submitted the 
Issue of the cause of the fire. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 
German Savings & Loan Society v. Commercial Union 
Assur. Co., Ltd. (U. S. C. C. A., 9th Cir.) : 

187 Federal Reporter (August 10, 1911) 758. 

Action on Policy — Failure to Name Appraiser — Sufficiency of 
Answer: 

Under the clause of a policy providing that in the event of 
a disagreement as to the amount of loss, the same shall be as- 
certained by appraisers, the failure of the insured to name an 
appraiser constitutes no defense, where it is not alleged that 
there was a disagreement. 

[Judgment for plaintiff below. Here affirmed a^inst company.] 
Phoenix Fire Assur. Co. v. Murray et al. (U. S. C. C. A., 
3d Cir.) : 

187 Federal Reporter (August 10, 1911) 809. 

Policy — ^Appraisement — Mode of Procedure: 

The policy provided that, "In the event of disagreement as to 
the amount of loss, the same shall, as above provided, be ascer- 
tained by two competent and disinterested appraisers, the in- 
sured and this company each selecting one, and the two so 
chosen shall first select a competent and disinterested umpire." 
Held, That this provision constituted an agreement for an ap- 
praisement, and not an arbitration, subject to the strict rules 
governing arbitration and awards; and, there being no require- 
ment for notice nor necessity for witnesses, an appraisement is 
not vitiated by the mere fact that the appraisers met without 
notice to the company, while officers of the insured corporation 
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were present and pointed out the damaged property, where there 
is no suggestion of undue influence or bad faith, and the ap- 
praisers made their valuation on their own knowledge of the 
subject. 

[Judgment for plaintiff below. Here affirmed against company.] 
American Steel Co. v. German-American Fire Ins. Co. (U. 
S. C. C. A., 3d Cir.) : 

187 Federal Reporter (Augrust 10, 1911) 730. 

insolvent Company — Appointment of Receiver — Effect of Decree: 
Under the provisions of Act No. 105 of 1898, relative to the 
organization of insurance companies in the State of Louisiana, 
any corporation whose capital stock is impaired to the extent 
of 25 per cent or whose assets are insufficient to justify its 
continuance in business is "deemed insolvent/' and may be 
proceeded against by the secretary of state "as an insolvent 
corporation." Upon application of the secretary of state, the 
Judge is authorized, upon notice and hearing, to issue a decree 
perpetually enjoining the corporation "from further proceeding 
with its business," and appointing a receiver to take possession of 
all the assets of the corporation and to settle its affairs. Such 
a decree works an immediate dissolution of the corporation and 
destroys its capacity to earn further premiums or to incur fur- 
ther losses, and fixes the rights of all parties as of date of the 
decree. 

Same — Same — Same: 

Where a fire loss happened on the day after the date of a 
decree appointing a receiver for the company, the policyholder 
is not entitled to recover the amount of the loss, but is a cred- 
itor of the corporation only to the extent of th6 unearned portion 
of the premium paid by him. 

[Exceptions to petition of Intervener sustained below. Re- 
versed on appeal. Here reversed and judgment of dis- 
trict court affirmed ag-alnst Intervener.] 

Michel, Secretary of State, v. Southern Ins. Co. (Tyler 
Canning & Picking Co., Intervener) (La. S. C.) : 
54 Southern Reporter (June 3, 1911) 1010. 

Foreign Company — "Doing Business" — Statute: 

By the Act of March 11, 1901, being section 4798, Burns 
1908, it is provided that every insurance company chartered or 
incorporated in any other state, and doing business in the State 
of Indiana, shall be subject to the process of the courts of this 
State in any action founded upon any claim or demand of any 
character whatsoever, held or asserted against said company 
by any citizen of this State, and process against said company 
shall be served in the manner provided by existing laws. HeM, 
That a foreign company writing insurance in the State, although 
it was not licensed to do business in the State and maintained 
no office therein, was doing business within the State within 
the meaning of the law. 

Same — Service of Process — "Agent": 

Sec. 4102, Burns* Rev. St. of Ind. 1908, provides: "Any person 
who shall directly or indirectly receive or transmit money or 
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other valuable things to or for the u'be of such corporations or 
who shall in any manner make or cause to he made any con- 
tract, or transact any business for or on account of such foreign 
corporations, shall be deemed an agent of such corpora- 
tion." The evidence showed that one Van Diense had sent about 
forty applications to defendant, an unauthorized foreign com- 
pany; that these applications were accepted by defendant and 
that the policies were delivered by him, the premiums collected 
and a commission retained with the knowledge and approval of 
the defendant. Held, That Van Diense was the agent of the com- 
pany within the meaning of Sec. 4102, defining agency, and that 
service of summons on him as agent was suflicient to confer 
jurisdiction. 

[Judgment quashing- summons and dismissing complaint be- 
low. Here reversed against company.] 

McCord v. Illinois Nat. Fire Ins. Co. of Springfield, et al. 
(Ind. App.): 

94 Northeastern Reporter (June 6, 1911) 1053. 

Action on Policy — Burden of Proof: 

The onus probandi lies with an insurance company, seek- 
ing to escape the obligations of a policy whose terms were writ- 
ten by it; and, under the rule that the confiicting testimony of 
witnesses of equal veracity will be disregarded, the defendant 
has failed to sustain this burden. 

Policy — Increase of Hazard — Inspection: 

While the rule is well established that the Increase of the 
hazard by means within the control of the insured may cancel 
the policy, still an insurance agent, making an inspection of 
premises and seeing conditions that might increase the hazards, 
must instruct the insured in regard to these things. 

Same^Same — Opinion of Inspector — Estoppel: 

An applicant for insurance, inquiring of the agent who 
secured the application and who visited the applicant's premises 
for the purpose of inspecting the risk, has a right to rely upon 
the answer of such agent that the doing of a certain thing was 
not increasing the hazard within the meaning of the r'>licy. 

[Judgment for plaintiff below. Here affirmed against company.] 
Mongeau v. Liverpool & L. & G. Ins. Co. (La. S. C.) : 
55 Southern Reporter (June 10, 1911) 6. 

Policy— "Total Loss": 

Where loss by fire is partial, but the injury by fire has 
rendered the building unfit for use for the purpose for which 
it was constructed, and there are ordinances or there Is a law 
prohibiting its reconstruction, the loss in such cases is a total 
loss. 

Same— Limitation of Liability— Statute: 

The policy stipulated: "This company shall not be liable, 
beyond the actual value destroyed by fire, for loss occasioned 
by ordinance or law regulating construction or repair of build- 
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ingst" The insurance was for $2,500. The property was worth 
about 13,500. The damage inflicted by fire was about |1,400. 
The building was a frame building, within the fire limits of 
the city of Jackson. The insured was prohibited from recon- 
structing the building by the ordinances of the city governing 
the repair and construction of buildings within the said fire 
limits. Held, That by reason of Sec. 2592 of the Miss. Code of 
1906, prohibiting an insurance company from denying values 
fixed, in its policy, the provision of the policy was void. 

[Judgment for plaintiff below. Here affirmed against com- 
pany.] 

Palatine Ins. Co., Ltd., v. Nunn. (Miss. S. C.) : 

55 Southern Reporter (June 10, 1011) 44. 



Policy — Renewal— Parol Contract — Validity: 

A recovery can be had in an action for a breach of a parol 
agreement to insure, made prior to the expiration of the original 
policy by an authorized agent. 

[Judsrment for plaintiff below. Here affirmed against company.] 
Boos V. Aetna Ins. Co. (N. D. S. C.) : 

132 Northwestern Reporter (August 11, 1911) 222. 



Action on Policy — Issues — Evidence: 

In an action on a fire policy there was. no proof that there 
was a fire, no proof of the plaintiff's loss, and no proof of the 
amount of insurance on the property. All of these facts were 
denied by the answer. The plaintiff offered in evidence an in< 
strument executed by an attorney in fact of the underwriters, 
subsequent to the commencement of the action, adjusting the 
amount of plaintiff's claims and agreeing to make payment 
thereof in certain specified installments. Held, That the instru- 
ment sought to be introduced in evidence by the plaintiff was 
entirely insufficient to prove the facts at issue that a fire had 
destroyed the plaintiff's property which was covered by policy 
of insurance or that any liability existed under the policy. 

Same — Same — Same: 

In an action on a fire policy, the issues were whether a fire 
occuned, and whether proof of the amount of loss and of the 
amount of insurance was furnished. The plaintiff offered in evi- 
dence an instrument executed by an attorney in fact of an in- 
surer, subsequent to the commencement of the action adjusting 
insured's claim against insurer, at a specified amount payable 
in installments, subject to the right of insured to sue on non- 
payment of the claim as specified, and stipulating that the in- 
strument should not prejudice any of the rights of insured to 
prosecute existing actions, did not prove the fact of loss and 
proof thereof essential to a recovery. 

[Judgment dismissing complaint below. Here affirmed.] 
Hammond Packing Co. v. Howey (N. Y. S. C, App. Div.) : 

129 New York Supplement (July 17, 1911) 1062. 
1911-7 
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Broker—Failure to Procure Inaurance^Personal Liability to 

Principal: 

An insurance broker caused two policies to be issued on 
the property of one Duncan. Before the expiration of the poli- 
cies, the insurance company became insolvent and suspended 
business. Some time after that, but before the time for the 
policies to expire, Duncan requested that they be renewed, 
which the broker promised to do. At the time of this transac- 
tion the broker knew of the company's insolvency but gave no 
information thereof to Dqncan, who was ignorant of the fact. 
Held, That the contract to renew through parol, was binding on 
the broker and his failure to notify Duncan of the company's 
insolvency, or procure reinsurance, made him liable for Dun- 
can's loss. By virtue of said contract, the broker became the 
agent of Duncan in relation to said matter, and Duncan had the 
right to rely upon the broker attending to it for him. 

[Judgment for plaintiff below. Here affirmed against broker.] 
Diamond v. Duncan (Tex. C. 0. A.) : 

138 Southwestern Reporter (July 19, 1911) 429. 

Action on Policy— Non-Payment — Pleading: 

In an. action on a policy, an allegation that the company 
neglected and refused to pay the loss is a sufficient allegation of 
non-payment. 

Same — Time of Payment — Pleading: 

The company denied that any amount became due and pay- 
able under the policy sued on on the date alleged by insured, or 
at any other time. Held, That this denial raised an issue as to 
the time when the loss was payable under the policy. 

Same— Same — Waiver: 

Insured contended that the condition of the policy as to the 
time of payment was waived by reason of the action of defend- 
ant in refusing payment on the ground that plaintiff was not the 
owner of the premises and possessed no insurable interest 
therein and for the further reason that by its answer it denied 
liability generally. Held, That such a denial of liability, either 
before or after suit, did not amount to a waiver of the time fixed 
for the payment of the loss. 

[Judgrnient for plaintiff below. Here reversed In favor of com- 
pany.] 

Irwin V. Insurance Company of North America (Cal. D. 

C. A.) : 

116 Pacific Reporter (July 24, 1911) 294. 

Mutual Company— By-Laws — Remedies: 

The by-laws of the company provided for the submission of 
claims to a board of arbitration, and provided that "no suit at 
law or in equity shall be commenced or maintained by any loser 
or the company to determine the justice of the claim," until 
such board of arbitration had decided as to the validity of the 
claim. Held, That such by-laws were not in contravention of 
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section 10 of Mich, laws 1895, under which the company was in- 
corporated, which section provides that suit at law may be pros- 
ecuted and maintained by any member against such corporation 
for claims which may have accrued, if payments are withheld 
more than 60 days after such claims shall become due and 
were not invalid as ousting the courts of jurisdiction. 

Same— Same — Same : 

Members of a voluntary society may set up a tribunal to 
adjust the differences that arise between the association and its 
members, and make its decision final in the absence of bad faith 
or a refusal to act or to pay after an adjudication has taken 
place. 

[Writ of mandamus granted directing approval of articles of 
association.] 

Patrons Mut. Fire Ins. Co. of Mich. Ltd. v. Attorney Gen- 
eral (Mich. S. C.) : 

131 Northwestern Reporter (July 28, 1911) 1119. 

Annotation — Fire Insurance as a Business Affected by a Public 

Interest: 

Under the above head appears an annotation to the case of 
State of New Jersey ex rel. Robert H. McCarter, Attorney Gen- 
eral V. Firemen's Ins. Co., heretofore reported in 22 Insurance 
Digest 76. 

29 Lawyers' Reports Annotated (N. S.) 1195. 

Annotation — Effect of Discharge of Person Primarily Liable for 
Loss of Insured Property, or of a Contractural Provision Giv- 
ing Him Benefit of Insurance, upon Insured's Right of Action 
against Insurer: 
Under the above head appears an annotation to the case of 

Brown v. Vermont Mutual Life Insurance Company, heretofore 

reported in 23 Insurance Digest 33. 

29 Lawyers' Reports Annotated (N. S.) 698. 

Policy — Vacancy — Enforced Absence Due to High Water: 

A house insured by the owner was leased and occupied by 
the tenant and his family. The house was located on land sub- 
ject to overflow, and about the 1st of the month in which the 
fire occurred the water overflowed the land on which the house 
was located and rose to the windows of the house, compelling 
the tenant to move his family to another house, together with 
some of his household goods, the remainder of which he placed 
on a scaffold in the house. After the waters receded and about 
two days before the fire occurred, the tenant took down the 
scaffolding, cleaned the house, and built a fire to dry it out 
preparatory to moving his family back, and the house was burned 
before the tenant and his family re-entered the house. Held, 
That the enforced absence of the tenant was not a breach of the 
conditions of the policy which provided that, if the premises 
shall become vacant, unoccupied, or uninhabited without written 
consent of the company, the policy shall be void. 
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Same— Proofs of Lost — Waiver: 

Denial of liability waives proofs of loss; likewise, the inter- 
position of several matters of defense, without specifying as a 
defense the failure to present proofs of loss. 

[Judgment for plaintiff.] 

Gash V. Home Ins. Co. of N. T. (IlL A. C.) : 

163 IIL App. 31. 

Action against Wrong-Doer— Parties: 

Where a loss by fire is occasioned to insured property by a 
wrong-doer and the loss exceeds the amount of insurance, the 
insured owner is the only proper party to recover damages from 
the wrong-doer. 

Same— -Subrogation — ^Action by insured — Intervention: 

Where fire was caused by wrong-doer and the loss exceeded 
the amount of the Insurance, If the insured brings an action for 
the recovery of the loss from the wrong-doer and the insurance 
company is informed of the pendency of the action, that the . 
insured does not wish to represent the interests of the Insur- 
ance company and that there is talk of a settlement between 
the insured and the wrong-doer, it is the duty of such company 
to intervene in the action and protect its own interests. 

[Jud£rment for defendant below. Here affirmed against com- 
pany.] 

Shawnee Fire Ins. Co. v. Cosgrove et al. (Kan. S. C.) : 

116 Pacific Reporter (August 14. 1911) 819. 

Policy— Three-Fourths Value Clause — Statute: 

Section 7030 Mo. Rev. St. 1909 provides: "No company shall 
take a risk on any property in this State at a ratio greater than 
three-fourths of the value of the property insured, and when 
taken, its value shall not be questioned in any proceeding." 
Held, That whether the risk be one covering real or personal 
property, the statute intends that when issued the insurance 
policy shall not provide indemnity in excess of three-fourths of 
the value of the property, but that when the policy is issued the 
parties are presumed to have obeyed the law, and thereafter are 
estopped from showing that in fact the insurance was in excess 
of the statutory limit. Where the subject of insurance is cov- 
ered by more than one policy the statutory three-fourths rule 
contemplates that the total insurance shall not exceed three- 
fourths of the value of the property. However, the statute ren- 
ders the policy on chattels valued only in so far as it precludes 
the company from denying their values, as mentioned when the 
insurance was written, and does not prevent proof of a different 
value at the time of loss. 

Same— Same — Co-insurance Clause: 

Section 7023 Mo. Rev. St 1909. prohibiting insurance com- 
panies from requiring an insured to become a coinsurer, does not 
confiict with Section 7030, prohibiting the making of insurance in 
excess of three-fourths of the value of the property insured. Sec- 



Digitized by VjOOQ IC 



1911.] FIRE INSURANCE. 101 

tion 7023 was intended to suppress the evil practice of some in- 
surance companies of compelling the insured to insure his prop- 
erty up to a high percentage of its value, on pain of being held as 
an insurer himself to the amount the insurance actually carried 
by him was in defect of the amount his policy required him to 
carry. The statute was not intended to impinge on the salutary 
three-fourths rule pronounced in Section 7030, nor to prevent the 
parties from contracting in a way to give practical effect to the 
spirit of that rule. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Surface v. Northwestern Nat. Ins. Co. (Kansas City C. A.) : 
139 Southwestern Reporter (August 16, 1911) 262; 
40 Insurance Law Journal (September, 1911) 1798. 

Policy — Waiver— Expression of Intention to Ignore Provision: 

The expression by the assured of an unexecuted intention to 
Ignore a contract stipulation at some indefinite time imposes no ' 
obligation on the company to dissent, and consequently such fact 
of itself will not suffice as the foundation of a claim that the 
company waived the stipulation. 

Same — Same — Retention of Premiums: 

The condition of a policy forfeiting the contract if other in- 
surance is procured is waived, where the company, with full 
knowledge of the true facts relating to other insurance, collected 
and retained the premium of plaintiff and then delivered the 
policy. 

Same— Three-Fourths Value Clause — Estoppel: 

Section 7030 Rev. St. Mo. 1909 prohibits the insurance of 
property in excess of three-fourths of its value. Held. That by 
Issuing its policy the defendant was estopped from afterwards 
asserting that the total insurance exceeded seventy-five per cent, 
of the value of the policy. 

Same — "Total Loss" — Construction: 

The term "total loss" does not mean an entire destruction 
of the property insured, but such a destruction as would render 
the property insured of no value for the purpose for which it 
was used or intended to be used at the time the policy was is- 
sued and the fire occurred. 

Action on Policy — Penalty — Statute — ^"Vexatious" Refusal: 

Section 7068 Rev St. Mo. provides that, "If it appear from the 
evidence that such company has vexatiously refused to pay such 
loss, the court or jury may ♦ ♦ * allow the plaintiff dam- 
ages." Held, That insured was not required to introduce affirni- 
ative proof that the refusal was vexatious. If, from all the facts 
and circumstances in evidence, a reasonable inference miKht be 
drawn that the refusal was vexatious, i. e., without reasonable 
cause, it was within the province of the jury to allow the pen- 
alty. 
Same — Same — Same — Same : 

Where there was evidence convincingly tending to show that 
the property was not wholly destroyed, as insured had claimed. 
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the company was Justified in refusing to pay the claim, and was 
therefore not liable for damages for a vexatious refusal to pay. 

[Judgment for plaintiff below. Here affirmed against company, 
on condition of remittitur.] 

Rogers v. Connecticut Fire Ins. Co. of Hartford (Kansas 
City C. A.) : 

139 Southwestern Reporter (Ausrust 16, 1911) 265; 
40 Insurance Law Journal (September. 1911) 1776. 

Assignment of Mortgage — Scope of Operation: 

Where the writing which assigns a mortgage does not, In 
terms, transfer the policy of insurance held by the mortgagee, 
and neither party intending that it should, a contract different 
from that made by the written agreement cannot be read into it 
to give it a more extensive meaning than that expressed. 

Same — Rights of Assignee — Insurance Proceeds: 

When a mortgagee, holding as collateral a policy against a 
fire loss with a mortgagee clause attached, sells and disposes of 
his mortgage for full value, he cannot recover for a fire loss 
which happened before the transfer, as he has no interest to be 
made good, and his subsequent transfer of his rights under his 
policy to a third party passes nothing, for he has nothing to 
transfer. 

[Judgment for company below. Here affirmed In favor of 
company.] 

Kupfersmith et al. v. Delaware Ins. Co. (N. J. S. C. E.) : 

80 Atlantic Reporter (August 17, 1911) 561. 

Policy — Change of Ownership — Void Deed: 

Where a policy of fire insurance provides that, "This entire 
policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void, • • ♦ if any change, other 
than by death of an insured, take place in the interest, title, or 
possession of the subject of the insurance (except change of oc- 
cupants without increase of hazard), whether by legal process or 
judgment, or by voluntary act of the insured or otherwise," and 
after the issuance of the policy a deed is made by the insurer to 
his creditor to secure a debt, without the agreement referred to 
above being indorsed on or added to the policy, such deed does 
not vitiate the policy, if the deed is void for usury. 

[Judgment for plaintiff below. Here affirmed against com- 
pany.] 

Athens Mut. Ins. Co. v. Evans (Ga. S. C.) : 

71 Southeastern Reporter (August 19, 1911) 892. 

Policy — Ownership — Knowledge of Agent — Estoppel: 

The insured applied to one who was the agent of an insur- 
ance company for a policy of fire insurance on their plant, fix- 
tures, etc., stating to the agent that the insured premises were 
located on leased ground, owned by a third person. The agent 
applied to stated that he would be glad ''to write the insurance,'* 
and, after examining the property, stated that "any policy he 
issued would be all right" This agent, after "consulting" the 
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agent of the company issuing the policy, "made out slips for this 
particular policy." The latter agent countersigned and issued 
the policy and delivered it to the first named agent, who, in turn, 
delivered it to the assured and received from them payment of 
the premium, commissions on which were divided between the 
two agents. The agent dealing directly with the assured did not 
communicate to the agent issuing the policy the information 
given by the assured with respect to the title of the land on 
which the insured property was located. The member of the 
firm, who in behalf of the firm made the application for insur- 
ance, paid the premiums and received the policy, testified he did 
not know until the fire occurred that the latter agent was the 
agent of the company issuing the policy, or had any connection 
with the issuance of the policy. The policy, when delivered, had 
on it a "paster," on which was printed the name and address of 
the agent to whom .the assured made application, and the words, 
"Insurance, Fire," etc., though such paster was not on the policy 
when it was delivered to such agent. The commission allowed 
agents on the policy was divided between the agents counter- 
signing it and the agent of thq other company, to whom it was 
delivered, who delivered it to the assured. It was usual between 
the agents representing the defendant and the other agent to do 
so. No agent of the company issuing the policy inspected the 
property. The agent of this company, after the fire, offered to 
return to the assured the premium paid by the latter, and it was 
refused. After loss, the assured brought suit on the policy, 
which the company defended on the ground that there had been 
a breach of the stipulation of the policy that "this entire policy, 
unless otherwise provided by agreement, indorsed hereon or 
added hereto, shall be void, ♦ ♦ ♦ if the interest of the in- 
sured be other than unconditional and sole ownership, or if the 
subject of insurance be a building on ground not owned by the 
insured in fee simple." Held, That, under the facts stated, the 
agent who received the application and delivered the policy was 
an agent of the company, and the knowledge of such agent, at 
the time of the issuance of the policy, of the status of the title 
to the ground on which the insured building was located, was 
imputable to the company and estopped it from claiming a for- 
feiture of the policy on account of a breach of its conditions re- 
specting the ownership of the property. 

[Judgment for plaintiff below. Here aflttrmed against company.] 
Atlanta Home Ins. Co. v. Smith et al. (Ga. S. C.) : 

71 Southeastern Reporter (Augrust 19, 1911) 902; 

40 Insurance Law Journal (September, 1911) 1769. 

Policy — Proceedings after Loss — Rights of Mortgagee: 

The stipulations of the standard policy, which relate to pro- 
ceedings after the liability of the company has accrued through 
fire do not apply to a mortgagee. 

[Demurrer to complaint sustained below. Reversed on appeal. 
140 App. Div. 557, 125 N. Y. Supp. 374. Here judgment 
of appellate division afiirmed.] 

Heilbnin v. German Alliance Ins. Co. (N. Y. C. A.) : 

95 Northeastern Reporter (August 22, 1911) 823: 

40 Insurance Law Journal (September, 1911) 1705. 



Digitized by VjOOQ IC 



104 DIGEST OF INSURANCE CASES. [Vol. XXIV 

Principal and Agent — Act of Agent Issuing Policy to Himself— 
Liability of Company: 

An agent with authority to issue policies cannot issue a pol- 
icy to himself on his own property and bind the company, unless 
the company has knowledge of and ratifies such act 

Same — Unauthorized Acts of Agents — Rights of Third Persons: 

A third person dealing with an agent assuming to act for 
his principal and at the time knows the limitations of the agent's 
authority, the former takes nothing by any act of the agent in 
excess of that authority. 

Same — Same — Same: 

The mortgagor, who was an agent of the defendant company, 
with authority to issue policies, issued a policy on his own prop- 
erty, to which policy was attached a "standard mortgagee clause" 
making the loss, if any, payable to the mortgagee as her interest 
might appear. The mortgagee knew that the mortgagor was 
an agent of the company and that he was providing a security 
for the debt out of the funds of the company. Held, That the 
mortgagee was charged with knowledge that the mortgagor was 
without authority to bind the company by the issuance of a pol- 
icy on his own property, and was not entitled to recover unless 
she could show that the company ratified the acts of the agent. 
[Judgment for company below. Here affirmed against company.] 
Salene v. Queen City Fire Ins. Co. (Ore. S. C.) : 

116 Pacific Reporter (August 28, 1911) 1114. 



Policy — Rule of Construction: 

Contracts of insurance are to be construed most strongly in 
favor of the insured. 

Same — Risk — Description : 

The language of the policy, being chosen by the insurer, it 
should be construed, if practicable, so as to cover the subject- 
matter intended to be covered. A portion of the description 
which is false may be disregarded, if enough remains to identify 
the property. 

Same — Same — Same — Parol Evidence: 

Parol evidence is not admissible to extend the terms of the 
policy so as to cover proi)orty not intended in the description, 
"but it may be received for the purpose of applying the descrip- 
tion to the property intended to be described." 

Same — Same— Same : 

Error in the description in a fire policy of the insured prop- 
erty as being in Section 11, instead of Section 2, will not vitiate 
the policy, where there is sufficient in it pointing out the insured 
property to authorize parol evidence identifying it with that de- 
stroyed, and it appears that Section 2 adjoined Section 11 on the 
north, though the policy provides that it shall be void if insured 
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has misrepresented any material fact or circumstance concern- 
ing the subject-matter. 

[Judgment for plaintiff below. Here affirmed agrainst com- 
pany.] 

Shivers v. Farmers* Mut. Fire Ins. Co. (Miss. S. C.) : 
55 Southern Reporter (Augrust 29, 1911) 965; 
40* Insurance Law Journal (September, 1911), 1706. 

Action on Poficy — Cancellation — Question for Jury: 

The testimony on behalf of the company was to the effect 
that the policy had been cancelled and a complete settlement 
had, some ten or twelve days before the loss, been made. The 
evidence offered by the insured shows that the policy was not 
surrendered for cancellation, but was in force at the time of the 
fire; and in order to account for the fact that the policy was in 
possession of the agent of the company at the time of the fire, 
insured's daughter testified that soon after the policy was de- 
livered she took the same, by direction of her father, to place 
it in a bank for safe-keeping; that while on her way to the bank 
she called at the office of the agent to make a collection from 
him, and there by mistake left the policy, where it remained 
until after this action was begun. There was a direct conflict 
in the evidence upon the question of the cancellation of the pol- 
icy. Heldt That whether the policy had been cancelled before 
the fire was a question for the jury. 

[Judgment for plaintiff below. Here affirmed against company.] 
Naslund v. Svea Ins. Co. (Wash. S. C.) : 

117 Pacific Reporter (September 4, 1911) 264. 

Action on Policy — False Swearing — Question for Jury: 

The policy stipulated: "This entire policy shall be void in 
case of any fraud or false swearing by the insured touching any 
matter relating to this insurance, or the subject thereof, whether 
before or after a loss." Held; That whether the insured had 
forfeited its rights under the policy by reason of a violation of 
this provision in the policy was inference to be derived from 
the evidence in the case. The jury was the only tribunal under 
the law who could apply the evidence and draw such inference. 
The insured property had been entirely destroyed. The task 
upon the insured was to reconstruct the destroyed property and 
put a valuation upon it. The policy required it to do this. Of 
course, it must be done in good faith, but there is a certain de- 
gree of exaggeration admissible without incurring a forfeiture, 
and honest mistakes may be made likewise without incurring a 
forfeiture. The insured enlisted the services of an expert ad- 
juster to render assistance in formulating the proofs of loss. 
Whether overvaluation was within the reasonable limits of per- 
missive exaggeration, on the one hand, or fraudulent, on the 
other, and whether any erronrons inclusion of proi)erty was a 
mistake, on the one hand, or false and fraudulent, on the other, 
are all questions for the jury to determine. 
Policy — Location of Risk — Limitation on Authority of Agent: 

The defendant constituted W. F. Henry its agent, "with full 
power to receive proposals for insurance against loss or dam- 
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age by fire in Warren county, Pennsylvania, and vicinity, to re- 
ceive moneys, and to countersign, renew and consent to the 
transfer of policies of insurance signed by the president and at- 
tested by the secretary of the said Granite State Fire Insurance 
Company, subject to the rules and regulations of said company, 
and to such further instructions as may from time to time be 
given by its officers." It appears that the defendant company 
put him in possession of the policy of insurance in this case, duly 
signed by its president and secretary. The policy contains this 
provision: "This policy shall not be valid until countersigned by 
the duly authorized agent of the company at Warren, Pa." The 
policy was countersigned by W. F. Henry, agent, and delivered 
to the insured. There was no actual knowledge of the insured 
that there was a limitation of locality in the authority of W. F. 
Henry to act for the defendant. Held, That the defendant hav- 
ing executed a contract of insurance of a general character, both 
as to place and property, and having constituted W. F. Henry, 
its agent, to issue its policy by placing such policy in his hands 
to be used by him, and the agent thus empowered having issued 
the policy in suit to the insured, and the insured being without 
knowledge of any limitation of the authority of the agent, a valid 
contract of insurance was thereby made, notwithstanding any 
existing limitation of authority as between the defendant and its 
agent. 

Same — Premium — Prepayment: 

Where a fire insurance policy does not provide that it shall 
not be effective until the premium is paid, the contract is com- 
plete upon delivery of the policy. 

[Defendant's motion for Judgment now obstante verdicto de- 
nied.] 

Essington Enamel Co. v. Granite State Fire Ins. Co. (Dela- 
ware Co., Pa., C. P.): 

68 The Legal Intelligencer (September 29, 1911) 578. 

Action on Policy — Fall of Building — Burden of Proof: 

The policy stipulated: "If a building or any part thereof 
fall, except as the result of fire, all insurance by this policy on 
such building or its contents shall immediately cease." Held, 
That the burden of proof was on the defendant to prove by a 
preponderance of the evidence its contention that the building 
had fallen before the fire. 

Same — Same — Instructions: 

In an action on a fire policy, providing that it should be 
void if any part of the building fall except as a result of fire, in 
which defendant claimed that a substantial part fell from earth- 
quake before the insured goods were attacked by fire, the court 
instructed that the falling wall clause should not be literally un- 
derstood, so as to avoid the policy if a minute part of the ma- 
terial in the building fell, but that it meant some substantial 
part, the falling of which "would destroy its distinctive charac- 
ter as such," so that if the front windows or part of the front 
wall fell, but the building was substantially standing as a build- 
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Ing so as not to increase the risk to the goods by fire» and was 
burned in that condition, the clause would not exempt from lia- 
bility. The court also instructed that it was not necessary that 
the building as a whole should fall to avoid the policy, but only 
a material part, and that if a part fell, and by reason thereof the 
contents were placed in a condition whereby they were more 
readily subject to fire than if such part had not fallen, the policy 
was void. Held, That the question whether a substantial part 
of the building had fallen when the fire attacked the goo^ds was 
correctly submitted, the use in the first instruction of the words 
"destroy its distinctive character as such" not having misled the 
jury, when construed with the other instructions, as to what 
would constitute a substantial part of the building. 

Same — Same: 

A provision in a fire policy that if the building or any part 
thereof fall, except as a result of fire, all insurance on the build- 
ing or contents shall cease, releases the company from liability 
where the building falls as a structure or such a substantial part 
thereof falls as to impair its usefulness as a building, and leave 
the remaining part subject to an increased fire risk. 

Same — Same — Evidence : 

In an action on a fire policy, which made the policy void if 
any part of the building fell except from the fire, in which de- 
fendant claimed that a material part fell from an earthquake 
before the insured goods were fired, evidence as to the effect of 
the earthquake upon other buildings located in the block and as 
to the condition of the whole block after the earthquake was 
properly excluded, in the absence of a showing that the con- 
struction of the other buildings was substantially similar to that 
of the building containing the insured goods, and that the force 
of the earthquake was practically uniform. 

[Judgment for plaintiff below. Here affirmed against company.] 
Fountain et al. v. Connecticut Fire Ins. Co. (Cal. D. C. A.) : 
117 Pacific Reporter (October 2, 1911) 630. 

Action on Policy — Fall of Building — Sufficiency of Evidence: 

The policy stipulated: "If the building or any part thereof 
fall, except as the result of fire, all insurance by this policy on 
such building or its contents shall immediately cease." There 
was evidence showing that before the commencement of the fire 
the rear wall and the side walls of the building, except towards 
the front, were not materially damaged, although there is evi- 
dence to the contrary. As to the second story front wall, there 
Is much evidence that it went out as far down as the fioor of the 
second story, and that the front part of the roof was down to 
this floor, slanting back to where it was not disturbed. HelcL 
That the testimony was sufficient to show that a substantial part 
of the building had fallen prior to the fire. 

Same — Same — instruction : 

An instruction, "That, in order for the insurer to be exon- 
erated from liability under the 'fallen building' clause of the pol- 
icy, both of two events must have happened: First, a material 
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or substantial part of the building, in which the insured goods 
were contained, must have fallen from a cause other than fire» 
i. e., earthquake; and, second, that such falling must have oc- 
curred before either the building or th^ insured goods, contained 
therein, had been attacked by fire," is correct. 

Same — Same — Evidence : 

In an action on a policy excepting liability if the building or 
any part thereof fell, except from fire, in which defendant 
claimed that a part of the building fell from an earthquake be- 
fore attacked by fire, evidence of the effect of the earthquake 
on other buildings was properly excluded. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Loomis v. Connecticut Fire Ins. Co. (CaL D. C. A.); 

117 Pacific Heporter (October 2, 1911) 642. 

Mortgagor and Mortgagee— insurable Interest — Distribution — 

Subrogation: 

A mortgagee has an insurable interest in the mortgaged 
property, and may insure the same for his own benefit. In the 
event of loss, he is not obliged to apply the insurance money to 
the mortgaged debt There is no privity between the mort- 
gagor and the insurance company, nor between the mortgagor 
and the mortgagee, as to the coutriict of insurance. The mort- 
gagee pays the premium, and if there is no loss by fire or the 
mortgage debt is paid, he cannot recover the premium so paid 
from the mortgagor — he must lose it. Nor can the mortgagor 
claim any benefit under the policy, which is a collateral contract 
with which he has no concern. The insurance is for the benefit 
of the insured, and the mortgagor, in case of loss, cannot claim 
the benefit of the contract of insurance against the mortgagee or 
the insurance compfiny. The court is also of the opinion that if 
a loss occurs and the insurance com]iany pays to the mortgagee 
on his policy, it is subrogated to the rights of the mortgagee. 
Its payment of the debt to the mortgagee is in itself a transfer, 
or operates as a transfer or assignment of the debt or claim to 
it; but it in no way prejudices or affects the claim against the 
mortgagor, and the insurance company can recover the same from 
the mortgagor. 

[Rule for judgment for want of sufficient affidavit of defense 

is made absolute.] 
Thomas's Estate v. Curran (Allegheny Co., Pa., C. P.): 

68 The Legal Intelligencer (October 6, 1911) 692. 

Policy — Ambiguity — Rule of Construction: 

Policies of insurance are construed most favorably for the 
insured in cases of doubt or uncertainty. 

Action on Policy — Ownership— Pleading: 

It is not nerossary for the insured to allege the character 
of title or interest in the pro])erty stated in the policy or appli- 
cation; only an interest in the property to the amount of the 
plaintiff's claim need be set up. 
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Same — Proofs of Loss— Sufficiency of Compfafnt: 

If a policy sued on does not specify a time limit for the 
making of proofs or the character of such proofs, an allegation 
in the declaration is sufficient which is to the effect that the 
plaintiffs, at certain specified times, delivered to the company 
"as particular an account of said loss and damages as the nature 
of the case would admit" 

Same — Pleadings — Proof: 

In an action upon a fire policy the plaintiff is only required 
to allege and prove such matters as appear to be conditions 
precedent in the policy. If the application contains false repre- 
sentations or warranties as to title, or other matters, the com- 
pany, to avail of such a defense, must plead the same specially. 

Policy — Rl8l( — Grain: 

Whether what is known as "red top seed" is grain within the 
meaning of a fire insurance policy is a question of fact to be 
determined by the jury. 

[Judgment for plaintiff.] 

Coen V. Denver Tp. Mut. Fire Ins. Co. (111. App.) 
165 111. App. 832. 

Policy — Renewal — Oral Contract — Authority of Agent: 

The commission under which the local agent of the de- 
fendant company was acting authorized him to "issue and count- 
ersign" its policies, "to renew or cancel such policies, and to 
assent to assignments thereof before loss, but this authority is 
subject to the terms and conditions of this company's printed 
policy and said agents acts hereunder are not to be in contra- 
vention thereof, or to operate as a waiver of them." The policy 
stipulated that "no officer, agent or other representative of this 
company shall have power to waive any provisions or conditions 
of this policy except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto, and 
as to such provisions and conditions, no officer, agent or repre- 
sentative shall have such power or be deemed or held to have 
waivied such provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, nor shall any privilege 
or permission affecting the Insurance, under this policy, exist or 
be claimed by the insured, unless so written or attached." 
"This policy may by renewal be continued under the original 
stipulations in consideration of premium for the renewed term." 
Held, That under these limitations on his authority, an agent 
could not bind the company by making an oral contract of in- 
surance renewing a policy previously issued to insured. 

Same — Same — Executory Agreement: 

Prior to the expiration of a policy, insured called defendant's 
agent into his office and informed such agent that he desired 
that the policy be renewed immediately upon its expiration. 
The agent agreed to renew the policy as requested. Held, That 
this did not constitute a renewal of the policy; at most, it was 
nothing more in law than an executory agreement to renew an 
existing policy upon its expiration at a future date. 
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Action on Policy — Oral Contract to Renew — Estoppel: 

At the time of the alleged oral agreement to renew, insured 
held a policy, which, by its terms, precluded insured from 
claiming any rights or privileges other than those written on 
(or) attached to the policy. In answer to the complaint on the 
alleged renewal, the company averred that the above provision 
of the policy precluded insured from claiming any rights against 
the company other than endorsed upon the policy, and that an 
oral agreement to renew was in fraud of the company's rights, 
and therefore insured was estopped to set up the oral contract 
so made. Held, That the estoppel set up in the answer was 
good as against the complaint 

Same — Complaint — Proof — Variance: 

Where the complaint was predicated upon an oral executed 
contract of insurance, and the proof showed merely an execu- 
tory contract to renew a policy, the variance was fatal. 

Same — Non-Performance of Conditions Precedent — Forfeiture: 

The oral agreement to renew a fire policy, sought to be en- 
forced as a contract of insurance, was made by the agent with- 
out authority and without the company's knowledge, and the 
terms of the policy, which the oral" agreement contemplated, 
required insured to submit the question of the value of his loss 
to arbitrators, and to give immediate written notice to the com- 
pany, and provided that it should be entitled to pro rate the 
loss with other companies, there being other insurance, and for 
subrogation to insured's rights against any person causing the 
loss. The company was not notified of the loss until forty-two 
days after it occurred. Held, That having failed to comply with 
the conditions precedent of the written policy, it would not be 
equitable to specifically enforce the oral agreement upon which 
the suit was instituted. 

Policy — Notice: 

Where the policy required notice of loss to be given to the 
company, notice to its agent was not sufiicient. 

[Judgment for company below.' Here aflarmed in favor of 
company.] 

Caldwell v. Virginia Fire & Marine Ins. Co. (Tenn. S. C.) : 

139 Southwestern Reporter (September 6, 1911) 698. 

Action on Policy — Value — Evidence: 

The company's agent, who at the time of the issuance of the 
policy, examined insured's stock of drugs and estimated their 
value, was not a competent witness, in an action on the policy, 
to establish the value of the drugs, where it did not appear that 
he had special knowledge in relation thereto. The admission of 
such evidence, however, was harmless, where the valuation by 
the witness had but little bearing on the worth of the stock 
destroyed by the fire. 

Same — Same — Same : 

Persons of ordinary Intelligence, who had seen shelving, 
counters and show cases, such things being in general use, are 
competent to testify as to their value. 
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Same — Same — Same — Measure of Recovery: 

The value of insured goods at the time of their destruction 
by, or injury from, fire affords the measure of indemnity for the 
loss. 

Same — Same — Same : 

Since a fire-proof or burglar-proof safe is not subject to 
deterioration by ordinary use, its cost is competent to establish 
its fair value; and it was, therefore, not error to permit in- 
sured to testify as to what he paid for the safe and the cost of 
transportation. 

Same — Evidence — Correspondence between Parties: 

Letters between the attorney for the defendant company and 
attorneys for insured respecting the contentions of the parties, 
with reference to payment of the loss, were inadmissible in an 
action on the policy. 

Policy — Proof of Loss — Ruie of Construction: 

A clause in a policy requiring proof of loss within a certain 
time, to entitle the insured to maintain an action, will be 
liberally construed in favor of the insured. 

Same — Same — Forfeiture: 

Where a policy provided that proofs of loss should be fur- 
nished within a certain time, but did not stipulate a forfeiture 
for failure to comply therewith, the failure to make proofs of 
loss within the required time did not forfeit the insurance, but 
merely postponed the right to sue until after such proofs were 
furnished. 

[Judgment for plaintiff below. Here affirmed against company.] 
pany.] 

Dakin v. Queen City Ins. Co., of Sioux Falls, S. D. (Ore. 
S. C): 

117 Pacific Reporter (September 11, 1911) 419. 



Policy — Watchman Clause — Insufficient Compliance: 

The policy contained a clause as follows: "It is warranted 
by the assured that, whenever any of the following named parts 
of the plant described in this policy; to-wit, concentrator or re- 
treating plant and machinery therein, are idle or not in opera- 
tion for any cause whatever, competent w^atchmen shall be era- 
ployed and due diligence used to keep a continuous watch, both 
day and night, in and immediately around said parts of the 
plant." The plaintiff employed two watchmen, being the day 
and night foremen for the Shoshone Concentrating Company, a 
mill in operation, located from 600 to 1,200 feet distant from 
the plaintiff's mill. It was agreed between the plaintiff com- 
pany and these two men that the latter should attend to their 
duties as foremen in the Shoshone Company's mill; and, while 
on duty there, watch the idle plant of the plaintilT as their 
duties would permit. It appears that they were not constantly 
employed, and that their duties called them out to the dump of 
the Shoshone mill about every hour, and that while there they 
were in view of plaintiff's mill and about 600 to 800 feet away. 
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The watchman on day duty was given the keys to the plaintiff's 
mill, and went down there about four times per week and ex- 
amined the mill to see that it was all right, that water was kept 
in barrels on each floor, and that buckets were handy thereto. 
The night watchman never had a key. One of them went within 
about 140 feet of the plaintifT's mill upon several occasions. The 
last one, however, on night duty, had never been in or about the 
mill, and had never had a key thereto. The mill was destroyed 
by fire on May 1, 1909, about 10 o'clock at night, while it was 
idle. No one was about the premises at the time of the fire. 
The night watchman was attending to his duties in the Shoshone 
mill when he heard of the fire. Held, That insured had not com- 
plied with the watchman clause; and the policy was therefore 
forfeited. 

[Judgment for plaintiff below. Here reversed in favor of 
company.] 

Shoshone Concentrating Co. v. Hamburg-Bremen Fire Ins. 
Co. (Wash. S. C.) : 

117 Pacific Reporter (September 25, 1911) 500. 

Policy — Vacancy — Forfeiture: 

The policy sued on contained a condition as follows: "This 
entire policy, unless otherwise provided by agreement, indorsed 
hereon or added hereto, shall be void • • • • if the build- 
ing herein described, whether intended for occupancy by owner 
or tenant, be or become vacant or unoccupied and so remain 
for ten days." It appears distinctly from the uncontradicted 
evidence that the insured vacated and removed from the dwell- 
ing house with her family on June 18, and did not return to 
the county until July 6, 1909, a period of more than ten days 
from the date of the fire. A house was rented in Baltimore 
city, and a portion, if not all, of the furniture and household 
effects were removed from the county to the city. They pur- 
chased new and additional furniture, and placed it in their home 
in Baltimore city. The family continued to reside there, with 
the exception of the husband, who paid occasional visits to the 
county; and, when the insured returned to the county, she did 
not occupy the dwelling, but remained with her mother in the 
neighborhood. Held, That there was such a vacancy as forfeited 
the policy. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 

Norrls v. Connecticut Fire Ins. Co. (Md. C. A.): 

80 Atlantic Reporter (September 28, 1911) 960. 

Policy — Keeping Gasoline: 

The policy contained a stipulation that it should be void 
if gasoline were kept, used, or allowed on the premises. The 
only evidence as to gasoline being on the premises was testi- 
mony tending to show that an employe of the insured, about 
midnight, carried a can of gasoline into the storehouse, and 
shortly thereafter a fire was discovered in the building, which 
destroyed it. Held, That such act would not constitute keeping, 
using, or allowing gasoline on the premises by the insured if 
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it was carried there without his knowledge or through his com- 
plicity, directly or indirectly. 

Action on Policy — Evidence — Prior Losses: 

In an action on a policy, it was not error to exclude evi- 
dence tending to show that, some five months prior to the burn- 
ing of the goods covered by the policy sued on, the plaintiff 
had suffered another loss by fire, in no way connected with the 
loss which was the subject-matter of the action on trial, and 
had compromised with the insurance company which had is- 
sued a policy on the other goods. 

[Judgment for plaintiff below. Here affirmed against company.] 
Queen Ins. Co. v. Van Glesen (Ga. S. C): 

72 Southeastern Reporter (October 7, 1911) 41. 

Action on Policy — Evidence — Declarations of Third Persons: 

It was the claim of the defendant that insured had been 
instrumental in starting the fire. To sustain this defense it in- 
troduced a witness by whom it sought to prove that one Hill,' 
who formerly owned the property and to whom the policy had 
been issued, had said, about a month before the fire, that there 
would be a big fire before long which would burn up the block 
in which the insured property was located, and inquired of the 
witness if she had insurance on her property. It is claimed that 
this evidence was admissible, upon the ground that Hill was in- 
terested in the policy to the extent of $500, balance of the pur- 
chase price due him on the insured property which he had sold to 
the plaintiff. Held, That since Hill was no party to the action, 
and his declarations as to what would happen to the property 
insured ought not to prejudice or affect the rights of the plain- 
tiff, to whom the property and the policy had been transferred, 
whether theretofore or thereafter, in the absence of evidence 
connecting the plaintiff in any way with what Hill said about 
the burning of the property. There being no such evidence, the 
court properly rejected the alleged declarations of Hill. 

Same — Compliance with Contract: 

In an action on a policy of insurance against fire, all that 
can be required of the plaintiff is a reasonable and substantial 
compliance with the conditions of the policy. 

Same — Measure of Recovery — instruction: 

The jury were instructed: "The court further tells the jury 
that if they believe that the plaintiff is entitled to recover they 
shall assess the value of the property as of the time of the fire, 
and find for the plaintiff three-fourths of said value in a sum not 
to exceed $1,000." This was objected to on the ground that the 
jury was not restricted in assessing the value of the property 
destroyed to its actual cash value at the time of the fire. Held, 
That, while it might have been better to have told the jury 
that in assessing the damages, if any, they were to be governed 
by the actual cash value of the property destroyed at the time 
of loss, we do not think that the jury could have been misled 
by the language used, in fixing any other than a cash value 
upon the property destroyed at that date. 

1911-8 
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Policy — ^"False Swearing" — Construction: 

Erroneous statements made by an insured in proofs of loss 
filed by him, and in his examination under oath, unless inten- 
tionally and knowingly made, do not constitute false swearing 
within the meaning of the term as used in the policy. 

[Juderment for plaintiff below. Here affirmed against company.] 
North British & Mercantile Ins. Co. v. Nidiffer (Va. 
S. C. A.): 

72 Southeastern Reporter (October 14, 1911) 130. 

Policy — Fall of Building — Increase of Risk: 

Under the condition of a policy that if any part of the 
building fall, except as the result of fire, the Insurance shall 
immediately cease, the falling of a material portion of the 
building before fire attacks it terminates the company's lia- 
bility, even though such falling did not increase the risk. 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 

Moodey v. Connecticut Fire Ins. Co. (Cal. S. C.) : 
117 Pacific Reporter (October 16, 1911) 773. 

Policy — Pro Rata Clause — "Other insurance, whether Valid or 
Not": 

On October 8, 1903, complainant procured insurance in a 
mutual insurance company, the policy containing the following 
clause: "The assured shall not be entitled to recover under this 
policy if he shall procure any other insurance whether valid or 
not upon the property insured." On the 19th day of August, 
1908, complainant procured insurance in defendant company, 
after notifying the agent issuing same fully of the prior insur- 
ance. This policy contained the following clause: "This entire 
policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void if the Insured now has or shall 
hereafter make or procure any other contract of insurance, 
whether valid or not, on property covered in whole or in part 
by this policy." Also the Michigan standard form clause, as 
follows: "This company shall not be liable under this policy 
for a greater portion of any loss on the described property 
♦ ♦ ♦ than the amount hereby insured shall bear to the 
whole insurance, whether valid or not, or by solvent or in- 
solvent insurers, covering such property; and the extent of the 
application of the insurance under this policy or of the contri- 
bution to be made by this company in case of loss, may be pro- 
vided for by agreement or condition written hereon or attached 
or appended hereto." Held, That the pro rata clause applied 
where the prior policy (that issued October 8, 1903) became 
ipso facto void on the issuance of the policy here sued on. 

[Judgment for plaintiff below. Here reversed In favor of 
company.] 

Webb V. Concordia Fire Ins. Co. (Mich. S. C.) : 

132 Northwestern Reporter (October 20, 1911) 523. 

Annotation — Fall of Building Clause in Fire Insurance Policies: 
Under the above head appears an annotation to the case of 
Davis, Extrx., v. Connecticut Fire Ins. Co., reported in 24 Insur- 
ance Digest 34. 

32 Lawyers' Reports Annotated (N. S.) 604. 
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Annotation — Vaffdity of insurance on Intoxicating Liquors as 

Affected by Liquor Laws: 

Under the above head appears an annotation to the case of 
Mechanics Insurance Company v. C. A. Hoover Distilling Com- 
pany, heretofore digested in 24 Insurance Digest 23. 

31 Lawyers' Reports Annotated (N. S.) 873. 

Annotation — Indications that Building May Be Intentionally Set 

on Fire as an Increase of Hazard: 

Under the above head appears an annotation, to the case of 
Williamsburg City Fire Ins. Co. v. Weeks Drug Store, hereto- 
fore digested in 24 Insurance Digest 20. 

31 Lawyers' Reports Annotated (N. S.) 603. 

Annotation — Jurisdiction of Equity to Adjust Losses between 
Concurrent Insurance Policies on Same Property: 
Under the above head appears an annotation to the case of 
Mechanics' Ins. Co. v. C. A. Hoover Distilling Company, here- 
tofore digested in 23 Insurance Digest 13. 

32 Lawyers' Reports Annotated (N. S.) 940. 

Annotation — Effect of Temporary Condition which Ceased before 
Loss, Under General Provision against Increase of Risic, or 
Specific Provision against Certain Condition: 
Under the above head appears an annotation to the case of 

Clute et al. v. Clintonville Mut. Fire Ins. Co. et al., reported in 

24 Insurance Digest 39. 

32 Lawyers' Reports Annotated (N. S.) 240. 

Annotation— Import of Word "Additions" in Policy of Fire In- 
surance: 

Under the above head and subheads appears an annotation 
to the case of Shepard v. Germania Fire Insurance Co., hereto- 
fore reported In 24 insurance Digest 57, as follows: I. Where 
policy covers "building and additions." a. In general, 156. 
b. Necessity of physical connection, 157. c. Effect of fact that 
no other building answers description of "addition," 158. d. 
Character of the building. (1) Manufacturing plant, 159. (2) 
Building used for mercantile purposes, 160. (3) Dwelling houses, 
160. (4) Miscellaneous, 160. e. Admissibility of parol evidence 
to aid in construction, 161. f. Construction of policy, whether 
question for court or jury, 161. II. Where policy permits addi- 
tions, alterations and repairs, 162. 

33 Lawyers* Reports Annotated (N. S.) 156. 

Annotation — Effect of False Swearing In Proofs of Loss: 

Under the above head appears an smnotatlon to the case of 
Alfred Hiller Co. y. Insurance Company of North America, here- 
tofore digested in 23 Insurance Digest 77. 

32 Lawyers' Reports Annotated (N. S.) 453. 
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Action on Policy — Evidence — Post Mortem Examinations: 

The company made written request of the plaintiff to con- 
sent to a post mortem examination, agreeing to pay the claim if 
the examination showed that insured was in good physical condi- 
tion at the time of the issuance of the policy. Held, That the 
plaintiff's refusal of the request Justified an inference against her 
as to insured's condition when the policy was issued, unless her 
refusal was due to reasons disconnected wiUi the issue. 

Same — Same — Same — instructions: 

The company made written request of the plaintiff to consent 
to a post mortem examination, agreeing to pay the claim if the 
examination showed that insured was in good physical condition 
at the time of the issuance of the policy. The plaintiff refused 
the request. In the action on the policy, the plaintiff requested 
an instruction which did not allow the jury to consider the re- 
fusal unless they found that such refusal was due only to a desire 
to prevent the truth from being known. Held, That such an in- 
struction was error, since the refusal itself, if not satisfactorily 
explained, was evidence tending to show such desire. 

Same — Same — Same— Offer to Compromise: 

The company made written request of the plaintiff to con- 
sent to a post mortem examination, agreeing to pay the claim if 
the examination showed that insured was in good physical condi- 
tion at the time of the issuance of the policy. The plaintiff re- 
fused the request. In an action on the policy, the plaintiff ob- 
jected to the introduction of the request in evidence on the 
ground that it was an offer to compromise. Held, That the paper 
could not be excluded as offer of compromise. A promise to aban- 
don a defense if the plaintiff will allow the production of com- 
petent and material evidence which is in her control, if that evi- 
dence shall be in her favor, cannot be styled an offer of com- 
promise, when there is no proposition that she shall herself be 
bound by the evidence. 

[Verdict for plaintiff below. Here exceptions sustained in favor 

of company.] 
Lee V. Prudential Life Ins. Co. (Mass. S. J. C.) : 

92 Northeastern Reporter (November 8, 1910) 709. 

Loan Contract — Breach — Repudiation — Pleading: 

Plaintiff was the holder of a policy having a loan value de- 
pendent in amount upon the number of premiums paid. Be- 
cause the company declined to make him a loan of the full 
loan value of his policy, he sued for damages on the basis 
that there was a breach of the policy which justified a rescis- 
sion and authorized a recovery of everything paid under the 
contract. Facts were alleged showing that the refusal to make 
the loan was for the purpose of inducing Insured to continue 

117 
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the policy. Held, That such allegations showed an affirmance 
of the contract, and did not entitle insured to recover back 
premiums paid by him as In case of a repudiation. 

Same — Same — Same — Damages : 

An agreement of an insurance company, contained in the 
policy, to loan to insured on security of the policy certain 
amounts, dependent upon the number of premiums paid, is not 
an indivisible part of the contract, but is collateral thereto. 
Upon breach of the collateral undertaking the insured can be 
compensated in damages, but such breach is not a repudiation 
of the contract entitling him to rescind and recover the pre- 
miums paid in. 

Same — Refusal — Reasonable Time: 

PlaintifF, after securing one loan from the company made 
demand on it for the balance of the loan value of his policy. 
On the second day after such demand and before the company 
had time to reply, plaintifF commenced this action to rescind 
on the alleged ground of a breach of the agreement to make 
the loan. Held, That, conceding that the refusal by defendant 
to make the increased loan would afFord ground for rescission, it 
could not be charged with default because of its failure to 
answer within the time allowed. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 

Lewis V. New York Life Ins. Co. (U. S. C. C. A., 3rd CIr.) : 

181 Federal Reporter (November 10, 1910) 433. 

Bankruptcy'— Assets — Insurance Policy: 

Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat 565 U. S. 
Comp. St 1901, p. 3451, Sec. 70), vests the trustee with title to the 
bankrupt's property, which, prior to filing the petition he could by 
any means have transferred, provided that when the bankrupt 
shall have any insurance policy, which has a cash surrender 
value payable to himself, his estate, or personal representa- 
tives, he may, within 30 days after the cash surrender value has 
been ascertained and stated to the trustee by the company is- 
suing the same, pay br secure to the trustee the sum so ascer- 
tained, and continue to hold the policy free from the bankruptcy 
proceedings, otherwise the policy shall pass to the trustee as 
assets. Held, That life policies on which the insurance com- 
pany had loaned a sum equal to the full surrender value, hold- 
ing the policies as security therefor, did not pass to the bank- 
rupt's trustee. 

Same — Same — Distribution: 

Insured, after procuring certain loans from the insurance 
company on security of his policies, assigned the policies to one 
C to secure a special account and other obligations. Bank- 
ruptcy proceedings having intervened, C paid the premiums on 
the policies, and interest on the loans made by the company. 
Upon insured's death, the proceeds, less the amount of the loans 
made by the company, were paid to C. Held, That C, after de- 
ducting the amount expended by him for premiums and inter- 
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est, and the payment of* the special account, should apply the 
balance on the general Indebtedness of the insured to him. 

[Judgment for defendant below. Here modified and affirmed.] 
Burlingham et al. v. Grouse et al. (U. S. C. C. A., 2nd Cir.) : 
181 Federal Reporter (November 10. 1919) 479. 

Application — Misrepresentations — Materiality — Question for Jury 

--Statute: 

Rev. St. Mo. 1899, Sec. 7890 (Ann. St. 1906, p. 3746). pro- 
vides: "No misrepresentation made in obtaining or securing a 
policy of insurance on the life or lives of any person or per- 
sons, citizens of this State, shall be deemed material, or render 
the policy void, unless the matter misrepresented shall have 
actually contributed to the contingency or event on which the 
policy is to become due and payable, and whether it so con- 
tributed in any case, shall be a question for the jury." T4ie 
insured made false answers in his application as to attend- 
ance by physician. Held, That the mere fact that the applica- 
tion contained a false statement with respect to the matter that 
insured had not been treated by a physician and was in sound 
health is not sufficient to render the policy void under the 
statute, unless it appears he was treated for the disease which 
afterwards occasioned his death. Such a misrepresentation is 
not a warranty, under the statute, and is wholly immaterial, 
unless it was made with respect to a fact which actually con- 
tributed to the contingency or event on which the policy is to 
become payable. Even then, the question whether such repre- 
sentation concerned a matter which did so contribute Is one 
for the jury under the positive mandate of the statute. 

Same — Same — Warranties — Statute : 

Rev. St. Mo. 1899, Sec. 7890 (Ann. St. 1906, p. 3746), provid- 
ing that misrepresentation in the application shall be Immate- 
rial, unless the matter misrepresented contributed to the loss, 
abrogates the distinction which obtained at common law as 
between warranties and representations in life insurance con- 
tracts, and relegates matters which were theretofore regarded 
as warranties to the same plane as that occupied by representa- 
tions. 

Same — Fraud — Materiality — Statute: 

Willful fraud practiced in obtaining an insurance policy, 
even though it consisted of matter of fact inducing the issue 
of the policy will be regarded as a material defense in a suit 
on the policy only when it appears to have been about a mat- 
ter which actually contributed to the cause of death, under Sec. 
7890 Mo. Rev. St 1899. 

[Judgment for plaintiff below. Here affirmed against company.] 
Lynch v. Prudential Ins. Co. of America (St. Louis C. A.): 
131 Southwestern Reporter (November 16. 1910) 146. 
• 

Policy — "Service in Switching Cars" — Construction: 

The policy stipulated that If insured engaged in the "serv- 
ice in switching cars" there could be no recovery. It is undls- 
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puted that for several months immediately preceding his death 
the insured acted as fireman on one of the switching engines 
of the Southern Railway, which was used in the switching of 
cars, and at the time of his death he was acting as fireman on 
a switching engine operating within the railroad yards in the 
city of Charleston, S. C, which had just placed several cars 
upon a side track* and was returning without any car attached 
to another track, when the insured's head came in contact with 
a car standing on a side track, which caused his death. Held, 
That insured was engaged in the general service of switching at 
the time he met his death, and that this amounted to a for- 
feiture of the policy. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 

Diseker v. Equitable Life Assur. Soc. of U. S. (S. C. S. C.) : 

69 Southeastern Reporter (November 12, 1910) 153. 

Policy — Beneficiary — Reformation : 

The policy was made payable to insured's wife, if alive at 
the insured's death, otherwise to his heirs. Insured had di- 
rected that, in the event of his wife's prior death, it should go 
to his children. Held, That the policy would be reformed so 
as to conform to his directions, where all heirs of insured were 
joined as defendants. 

[Defendant's demurrer to complaint overruled.] 
Hadley v. Travelers' Ins. Co. et al. (N. Y. S. C.) : 

125 New York Supplement (November 14, ^910) 88. 

Rebate — Statute — Requirement tliat Policy Be Taken Out as 
Condition of Loan: 

A requirement that a party should take out life insurance 
in a company in order to obtain a mortgage loan from the com- 
pany is not a rebate or special favor or advantage within the 
prohibition of the Act of May 3, 1909. 

[Demurrer to complaint overruled.] 

Spangler Brewing Co. v. Philadelphia Life Ins. Co. (Alle- 
gheny C. P.) : 

58 Pittsburg: Legal Journal (November 19, 1910) 313. 

Application — Attachment of Copy to Policy — Preliminary State- 
ment: 

Section 657 of the Code of the District of Columbia (32 
Stat, 534) requiring a copy of the application made by the in- 
sured to be delivered with the policy, does not require the deliv- 
ery to the insured of a copy of a preliminary statement made 
and signed by the agent of the insurance company and which 
forms no part of the contract of insurance. 

Same — Same — Admissibility: 

Part "C" of the copy of the application attached to the 
policy reads: "I am now in sound health." Answer, "Yes." 
"I am not blind, deaf, or dumb, nor have I any physical defect 
or infirmity of any kind." Answer, "No." In the original ap- 
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plication there were no answers to these statements or questions. 
The plaintiff objected to the admission of the copy attached to 
the policy for the reason that it was not a correct copy. The 
application contained the provision that "wherever nothing is 
written in the following paragraphs it is agreed that the war- 
ranty is true without exception." Held, That the copy under 
these circumstances, was admissible. 

Cause of Death — Statements In Proofs of Death — Admissibility: 
A statement by a physiciaii as to the last illness of the in- 
sured, submitted by the beneficiary of the policy as part of the 
proofs of death. Is admissible in evidence on behalf of the in- 
surance company, regardless of what the company customarily ^ 
required as such proofs. 

Application — Breach of Warranty — Forfeiture: 

Insured, in her application, warranted and agreed that the 
statements therein were strictly correct and wholly true, and 
that if not the policy should be null and void. The application 
stated that she had not been under the care of a physician for 
two years except that she had been twice treated for menor- 
rhagia, but the uncontradicted evidence showed that two days 
before making her application she had been treated for cancer 
of the uterus and a week before the policy was delivered had 
been operated on for the same trouble. Held, That this consti- 
tuted a suppression of a material fact amounting to a misrep- 
resentation and breach of warranty, and avoided the policy. 

[Judgrment for company below. Here afflrmed in favor of com- 
pany.] 

Griffith, Extrix. v. Metropolitan Life Ins. Co. (D. C. C. A.) : 

38 Washington Law Reporter (November 25, 1910) 
753. 

Action on Policy — Examination before Trial — When Authorized: 
An order was made authorizing the company to make an 
examination of the beneficiary before trial. The beneficiary ap- 
pealed from the order. Held, That in order to authorize the ex- 
amination of a party before trial, it must appear that the testi- 
mony desired really relates to a material issue that must be 
proved by the party requesting the examination. 

Same — Insurable Interest — Burden of Proof: 

In an action on a policy, the beneficiary has the burden of 
proving an insurable interest in insured's life. 

[Order for examination before trial granted below. Here re- 
versed a4,'ainst company.] 

Lawson v. Hotchkiss, Supt. of Insurance (N. Y. S. C, App. 
Div.) : 

125 New York Supplement (November 28, 1910) 261. 

Annotation — Validity of Assignment of Insurance Policies to Per- 
sons to Be Named In Will: 
Under the above heading appears an annotation to the case 

of Frost y. Frost, heretofore reported in 22 Insurance Digest 174. 
27 Lawyers' Reports Annotated (N. S.) 184. 
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Annotation — Right of Poilcyhoider to an Accounting by insurer: 
Under the above heading appears an annotation to the case 
of Equitable Life Assurance Society of the United States v. 
Winn, heretofore reported in 23 Insurance Digest 188. 

28 Lawyers' Reports Annotated (N. S.) 558. 

Annotation — Life Insurance as Assets of Banicrupt: 

Under the above heading appears an annotation to the case 
of re Frederick White, heretofore reported in 23 Insurance 
Digest 167. 

26 Lawyers' Reports Annotated (N. S.) 451. 

Annotation — Effect of Failure to Pay Periodical Premium on 
Policy of Life Insurance to Terminate the Same, in the Ab- 
sence of a Provision for Forfeiture: 

Under the above heading appears an annotation to the case 
of Haas y. Mutual Life Insurance Company of New York, here- 
tofore reported in 22 Insurance Digest 180. 

26 Lawyers' Reports Annotated (N. S.) 747. 

Action on Policy — Cause of Death — Physical Conditions — Non- 
Expert Witness: 

The policy provided that it should be void if any representa- 
tions upon which it was issued were not correct Insured rep- 
resented that he had never sufFered from consumption, and that 
neither of his parents had died from that disease. Held, That 
questions to the beneficiary who was a sister of insured as to 
whether insured had consumption, and if she knew the cause 
of her mother's death, were questions requiring no expert knowl- 
edge, and their exclusion was erroneous and prejudicial to de- 
fendant 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 

Donovan v. Colonial Life Ins. Co. of America (N. Y. S. C, 
App. Tr.) : 

119 New York Supplement (January 17, 1911) 1078; 
39 Insurance Law Journal (Februarj% 1911) 161. 

Breach of Warranty — Failure to Rescind — Estoppel: 

In order to avoid liability because of misrepresentations or 
breaches of warranty, the insurance company must aver and 
prove a rescission of the contract by a tender back of the pre- 
mium, as such misrepresentations or breaches of warranty only 
render the policy voidable at the election of the company, not- 
withstanding the policy stipulation that it shall be void. 

[Judgment for plaintiff below. Here affirmed against company.] 
State Life Ins. Co. v. Jones (Ind. A. C.) : 

92 Northeastern Reporter (November 29, 1910) 879. 

Application — "Other Companies and Associations" — Construc- 
tion: 

Insured warranted that he was insured in certain "other 
companies and associations," setting them out, "and no others." 
Held, That within the meaning of this statement It was not a 
breach of warranty to withhold the names of accident compa- 
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nies, fraternal benefit societies and local societies in which he 
had insurance. 

Statute— Penalty— "Demand": 

Rev. St. Texas, 1895, Art. 3071, imposes a penalty by way of 
damages and attorney's fees for failure of an insurance company 
to pay a policy within a specified time after demand. Held, That 
where an insurance company refuses to pay a loss after proofs 
have been furnished, and thereupon plaintiff at once began suit, 
such suit did not constitute a statutory "demand," and she was 
therefore not entitled to recover statutory damages and attor- 
ney's fees on recovering the amount of the policy. 

[Judgment for plaintiff below. Modified and affirmed on appeal, 
130 S. W. 769. Here affirmed.] 

Mutual Life Ins. Co. v. Ford (Tex. S. C.) ; 
Ford V. Mutual Life Ins. Co.: 

131 Southwestern Reporter (November 30, 1910) 406. 

Will — Construction — Bequest of Life Policy: 

A will provided: "I hold in the New York Mutual Life In- 
surance Company a policy on my life of three thousand ($3,000) 
dollars. This policy Is in favor of my first wife, Eliza Ann C. 
Smith, and of my two children by her, namely, George Mifflin 
Smith and Eliza Ann C. Smith, and this sum of money, with the 
interest due thereon, they will receive under and by virtue of 
said policy at my death." Held, That this language clearly 
shows that the testator did not regard the amount to be realized 
on the policy as a part of his estate, or attempt to dispose of it 
by his will, and that he treated the policy as a provision made 
for the children of his first wife, outside and independent of his 
will. As he thought they would receive the amount of the policy 
under and by virtue of the policy, he could not have intended to 
give it to them by his will. 

Same — Same — Same : 

The recital in the will that the policy was in favor of or 
payable to his first wife and her children, and that her children 
would receive the proceeds under and by virtue of the policy, 
cannot operate as a bequest by implication. 

[Judgment that proceeds of policy were taken under will below. 
Here reversed in favor of plaintiffs.] 

Smith et al. v. Smith (Md. C. A.) : 

77 Atlantic Reporter (December 1, 1910) 975. 

Premium — Notice of Maturity — Statute— Premium Note: 

Section 92 of the Insurance law (Laws 1892, c. 690), as 
amended by chapter 326, Laws 1906, and now re-enacted as sec- 
tion 92, chapter 33, Laws 1909, being chapter 28 of the Consoli- 
dated Laws, reads as follows: No company doing business in the 
State shall declare a policy forfeited for non-payment of premium 
tmless notice stating the amount due has previously been mailed 
to assured or the assignee of the policy. Held, That where notice 
had been given insured of the maturity of the premium, and 
notes had been executed for the premium, it was not necessary 
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for the company to notify insured of the maturity of the notes as 
condition precedent to forfeiture of the policy. 
[Defendant's motion for new trial srranted.] 
O'Brien v. Union Cent. Life Ins. Co. (N. Y. S. C, App. 
Div.) : 

126 New York Supplement (December 6, 1910) 470. 

Policy — Incontestable Clause — Defenses: 

The policy provided: "This policy is Incontestable from the 
date of issue, for any cause except nonpayment of premium." 
The court below ruled that the policy was incontestable except 
for fraud. Held, That nothing less than actual fraud was open 
as a defense, and that false statements made without intent to 
deceive as to matters material to the risk, would be no defense. 

Insurability — Evidence — Expert: 

A physician although an expert in matters pertaining to his 
profession but not an expert in the law of insurance, is incom- 
petent to testify as to when a man would be insurable. 

[Judgment for plaintiff below. Here affirmed against company.] 
Reagan v. Union Mutual Life Ins. Co. (Mass. S. J. C.) : 

92 Northeastern Reporter (December 13, 1910) 1025. 

Contracts — Consideration : 

Any act which is a benefit to one party or a disadvantage 
to the other is a valuable consideration. 

Statute — Discrimination — Option to Purchase Stock: 

111. laws 1891,' p. 148, prohibits insurance companies from 
making any distinction or discrimination between insurants of 
the same class and equal expectation of life, and requires the con- 
tracts to be expressed fully and wholly in the application and pol- 
icy. As an inducement to insured to take out a policy, the com- 
pany gave him an option to purchase certain shares of capital 
stock of the company. Held, That this constituted a discrimina- 
tion within the meaning of the law. 

Same — Same — Title — Auxiliary Provisions: 

111. Laws' 1891, p. 148, prohibits insurance companies from 
making any distinction or discrimination between insurants of 
the same class and equal expectation of life, and requires the 
contracts to be expressed fully and wholly in the application and 
policy. Held, That the statute was within Art. 4, Sec. 13, of the 
111. Const, providing that no act shall embrace more than one 
subject which shall be expressed in the title, as the require- 
ment that all of the contract be expressed in the policy and appli- 
cation, is reasonably adapted to accomplish the main purpose of 
the act, and is auxiliary thereto, and is therefore within the title 
of the act. 

Same — Classification — Constitutionality — Exemption of Fraternal 

Benefit Societies: 

111. Laws 1891, p. 148, prohibiting insurance companies from 
discriminating between insurants of the same class, excludes 
from the operation of the act fraternal benefit societies. The 
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defendant contends that the act deprives life insurance com- 
panies of property without due process of law, in violation of 
the fifth and fourteenth amendments to the Federal Constitu- 
tion and in violation of Section 2 of Article 2 and also Section 22 
of Article 4 of the Constitution of Illinois, prohibiting local or 
special laws granting to any corporation, association or individ- 
ual any special or exclusive privileges, immunity or franchise 
whatever. Held, That the act of the legislature exempting fra- 
ternal benefit societies from the operation of the statute was 
not an arbitrary discrimination between parties in substantially 
the same situation, and was not invalid as depriving insurance 
companies of property without due process of law. 

Policy — Prepayment of Premium — Waiver: 

The unconditional delivery of an insurance policy, stipulat- 
ing that it shall not take efFect until the first premium has been 
paid, is a waiver of prepayment of premium. 

[Judgment for plaintiff below. Here affirmed against company.] 
People V. Commercial Life Ins. Co. (111. S. C): 

93 Northeastern Reporter (December 27, 1910) 90. 

Policy — Forfeiture — Estoppel : 

If, after a cause for forfeiture accrues, the company treats 
with the insured in such a manner as to recognize the policy 
as still effective, it is estopped to set up the forfeiture. 

Same — Waiver: 

A clause in an insurance policy that no forfeiture may be 
waived except by a writing signed by the officer having authority 
applies to an express waiver, and not to a waiver implied by law 
from a course of conduct which estops the company from in- 
sisting upon a forfeiture. 

[Judgment for plaintiff.] 
Rosater v. Peoria Life Assn. (111. App.) : 
149 III. App. 536. 

Policy — Delivery to Agent — Completion of Contract: 

Where the actual payment in advance of the first premium 
is waived, delivery of the policy to the agent, for delivery to the 
insured is tantamount to a delivery of the policy to the insured. 

Same — Premium — Waiver: 

If the agent of the company agree that the premium might 
be paid in weekly Installments, the condition of the policy re- 
quiring actual payment and acceptance of the full semi-annual 
premium before the same should become effective is thereby 
waived. 

[Judgment for plaintiff.] 

Mulligan v. Metropolitan Life Ins. Co. (111. App.) : 
149 III. App. B16. 

Policy — Assignment — Distribution of Proceeds: 

The policy was payable to the wife of insured, if living at the 
time of insured's death, otherwise, to his "legal representatives." 
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Upon the death of the wife the insured and his children entered 
into a contract in which it is recited that the proceeds of the 
policy upon the death of the insured would inure to the benefit of 
the children, and by which each of the children agreed to con- 
tribute an equal amount to pay the annual premium under a pen- 
alty of a forfeiture of his right to share in its proceeds at the 
death of the insured upon a failure to contribute, in consideration 
of which the insured agreed to make no attempt to change the 
character of the policy so as to affect the rights of the contribut- 
ing parties. All of the children, but one, failed to continue their 
contributions, and the Insured procured th^ assignment of the 
policy by the company to that one. Held, That the other child- 
ren, upon insured's death, could not defeat a recovery of the 
proceeds by the assignee, on the ground that the policy was not 
assignable. 

Same — Same — Same: 

The right of the parties to an agreement to share in the 
proceeds of a life insurance policy after the death of the insured, 
if they should continue to contribute towards the payment of the 
annual premiums, is not an "estate" of which they are tenants 
in common, but is a mere expectancy on the part of each, which, 
if they have so agreed as between themselves, will be defeated 
on failure of one to continue to contribute, in which event those 
continuing the contributions may take an assignment of the 
policy by insured. 

Same — Construction — "Legal Representatives" : 

The usual construction given the words "legal representa- 
tives," when used in an insurance policy, is that of "executor, 
administrator, and assigns," or "executor and administrator," 
thus making the policy payable to the estate of the insured in 
the absence or death of a named beneficiary. 

[Judgrment for assignee of policy.] 

Waters v. Kopp; 

Mitchell V. Lambeth: 

34 D. C. App. 575, 583. 

Policy — Non-Payment of Premiums — Forfeiture — Estoppel: 

The policy provided that premiums should be paid at the 
home office, or to authorized agents of the company, where such 
agents were provided with the company's receipt signed by the 
secretary and countersigned by the persons receiving the pay- 
ments. Shortly before the second semi-annual premium became 
due the beneficiary went to the local oifice of the company and 
offered to pay the premium, saying that she had already paid it to 
a man she supposed to be the company's agent, but had not re- 
ceived a receipt, and that she was ready and willing to pay it 
again. She was deterred from making such payment by conduct 
and statements of the agent, who told her not to pay the premium 
until they had looked into the matter and notified her, thereby 
inducing her to believe that a failure to make the payment or 
tender would not work a forfeiture of her policy. Held, That 
non-payment of the premium under these circumstances did not 
avoid the policy. 
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Same — Same — Same — Same : 

Where the company canceled the policy without right, it was 
estopped to say that the insured was not properly or credibly in- 
formed of the forfeiture, so as to relieve her from the duty to 
tender subsequent premiums. 

Same — Illegal Forfeiture — Necessity of Tendering Subsequent 
Premiums: 

Where a policy is illegally forfeited no duty devolves upon 
the insured to tender subsequent premiums. 

[Judgment for plaintiff below. Here affirmed against company.] 
Baumann v. Metropolitan Life Ins. Co. (Wis. S. C.) : 

128 Northwestern Reporter (December 30, 1910) 864. 

Policy— Administrator as Beneficiary — Testamentary Disposition 

^Statute: 

Under the Florida statute (Laws 1897, c. 4555) providing that 
when life insurance is for the benefit of the estate of the insured, 
or payable to said estate, the proceeds of such insurance may be 
bequeathed by the insured to any person or persons, or for any 
uses, in like manner as he may devise any other property or 
efFects, a policy of life insurance made payable to the assured, his 
executors, administrators, or assigns, may be bequeathed by the 
will of the insured, since such a policy so made payable is tanta- 
mount to being made payable to the estate of the insured. 

[Complaint dismissed below. Here affirmed In favor of ad- 
ministration.] 

Maclean v. Fisher et al. (Fla. S. C.) : 

53 Southern Reporter (December 31, 1910) 614. 

Interpleader — Scope of Remedy: 

The right of interpleader does not exist in those cases where 
the party seeking the relief has placed himself under an inde- 
pendent liability to either of the claimants beyond the liability 
which arises from the title to the fund or property In controversy. 

Same — Privity of Title between Claimants — Rights of Assignee 

and Beneficiary: 

Insured and the beneficiary assigned certain policies to a 
creditor to which assignment the company assented, agreeing in 
writing to pay to the creditor, upon insured's death, the amount 
of his insurable interest. Upon insured's death the creditor sued 
on the policies, and the company filed a bill of interpleader, set- 
ting up that the original beneficiary was claiming a part of the 
proceeds of the policies. The company paid the money into court 
and was discharged. Held, That there was privity between the 
beneficiary and the assignee, who each derived their rights from 
the same contracts, and that the company was entitled to file its 
bill of interpleader. 

Same — Same — Same: 

The fact that a contractual relation exists between the com- 
pany and the assignee of the policy, by which contract the com- 
pany agreed to pay to the assignee upon the death of the insured, 
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the amount of his insurable Interest in the policy, does not defeat 
the company from filing a bill of interpleader where there is 
privity between the assignee and the original beneficiary. 

[Judgment of interpleader ordering discharge of company be- 
low. Here affirmed In favor of company.] 

Love V. Hartford Life Ins. Co. (St Louis C. A.) : 

132 Southwestern Reporter (January 4, 1911) 335. 

Appllcatfon — Attachment to Policy — Statute: 

Sec. 679, Ky. St. (Russell's St. Sec. 4400) provides that where 
an application referred to in a policy is not attached thereto, it 
shall . not be considered as a part of the contract. Held, That 
where the application was not attached to the policy it was prop- 
erly stricken from the complaint. 

Policy — Delivery While In Sound Health— Construction: 

The policy stipulated: ""This contract shall not be operative 
or in force unless the first weekly premium has been paid, and 
the assured is alive and in sound health upon the date and de- 
livery hereof." The company in defense of an action on the policy 
set up that the insured was not in sound health at the time of the 
delivery of the policy, and that under this provision there was no 
liability. No application was attached to the policy, and under 
Sec. 679 Ky. St., it could not be considered as a part of the con- 
tract. Held, That where there was no pleading and testimony to 
show that the insured was not in as good health when the policy 
was delivered as when the application was made, the company 
had failed in its defense, as in such case the company could only 
rely on the statements in the application to avoid recovery, which 
defense was not available. 

[Judgment for plaintiff below. Here affirmed against company.] 
Western & Southern Life Ins. Co. v. Davis (Ky. C. A.) : 

132 Southwestern Reporter (January 4, 1911) 410. 

Policy — Change of Beneficiary: 

Where a contract of insurance Is made payable to designated 
beneficiaries, and prescribes a procedure for divesting their inter- 
est, in favor of another beneficiary, such interest can be divested, 
in the absence of an assignment by the beneficiaries themselves, 
only by following the procedure so prescribed. 

Same — Same — Assignment of Rights of Insured: 

Where a contract of life insurance is payable primarily to 
designated beneficiaries, and on a certain contingency to the 
estate of the party whose life is insured, an assignment by such 
party of his right, title, and interest in the policy will convey only 
the contingent interest of his estate. 

[Decree for complainants below, 73 Atl. 842. Here affirmed.] 
Sullivan et al. v. Maroney et al. (N. J. C. E. A.) : 

78 Atlantic Reporter (January 5, 1911) 150. 

Debtor and Creditor — Creditor as Beneficiary — Distribution of 
Proceeds: 

A creditor who takes out insurance on the life of his debtor, 
in the event of the debtor's death, can only recover on the policies 
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the amount of his debt and interest, and the premiums paid by 
him. In the absence of an agreement the debtor was not person- 
ally liable for the repayment of the premiums. 

[Judgment for plaintiff below. Here reversed in favor of de- 
fendant.] 

Stacy V. Parker (Tex. C^ C. A.) : 

132 Southwestern Reporter (January 11, 1911) 632. 

Policy — Non-Forfeiture — Statute — Technical Terms — Construc- 
tion: 

Sec. 7897 Mo. Rev. St. 1899 (Ann. St. 1906, p. 3752), provides 
that upon lapse of a policy, after the payment of three annual 
premiums, the company must use the "net value" of the policy to 
purchase temporary insurance for the insured's benefit. Held, 
That the term "net value" was a technical term, and should be 
taken in its technical sense, and that in construing such term the 
court could consult books of reference, or persons who have 
knowledge of the subject. 

Same — Same — Same — ''Net Value" — Construction : 

The term "net value" as used in Sec. 7899 Mo. Rev. St. 1899, 
the non-forfeiture law, represents nothing but premiums actually 
collected from the policyholder in excess of the tabular costs up 
to the time of default, with 4 per cent per annum compound in- 
terest added. 

''Gross Premium" — Construction: 

The "gross premium" is the amount actually charged by the 
Insurance company, and usually exceeds the net premium by the 
addition of a certain "loading" for profits and expenses. 

Premium — ^"Net Value" — Computation — Statute: 

Under Sec. 7897, Mo. Rev. St. 1899 (Ann. St. 1906, p. 3752) 
providing that policies shall not be forfeited after three years, but 
that the net value of such policies shall be used to purchase tem- 
porary insurance, the computation is to be made upon the prem- 
iums actually paid, and according to the actuarial cost of insur- 
ance, and not upon the assumed standard of a level premium 
whole life policy, independent of the kind of policy or the rate of 
premium paid. 

Same — Same— Duty of Company to Supply Deficiency Out of 
Assets: 

The net value of a policy is not greater in proportion to the 
smallness of the premium, since under Sec. 6925 Mo. Rev. St. 1909, 
requiring the deposit of a reserve sufllcient to meet policy obliga- 
tions, if the net premium is not suflacient to create the proper re- 
serve the company must supply the deficiency out of its available 
assets, and if they are insuflicient for that purpose the company is 
insolvent and should not be permitted to continue in business. 
And the company must meet its contract obligation to the policy- 
holder, although the consideration it exacted for assuming such 
obligation was insufficient. 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 
Rose V. Franklin Life Ins. Co. (St. Louis C. A.) : 

132 Southwestern Reporter (January 11, 1911) 613. 
1911.9 
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Foreign Company — "Doing Business": 

The act of a foreign company receiving premiums, after its 
withdrawal from the state, on policies issued by it when it was 
licensed to do business in the state, together with four other 
acts relating to policies issued during such period, which acts 
were in fulfillment of obligations which it could not evade, did 
not constitute doing business within the state so as to preclude 
it from revoking its designation of the insurance commissioner 
as agent for service of process. 

Same — Witlidrawal from State — Revocation of Designation of 
insurance Commissioner as Agent for Service: 
A foreign company withdrawing from a state to avoid com- 
pliance with a law requiring it to become a domestic corporation 
if it desires to continue business in the state, may revoke its 
designation of the insurance commissioner as agent for service 
of process so far as claims of citizens of other states are con- 
cerned, where such claims were assigned to such citizens after 
the company's withdrawal from the state. 

[Judgment for company below. Hero affirmed in favor of com- 
pany.] 

Hunter v. Mutual Reserve Life Ins. Co. et al. (U. S. S. C.) : 

31 Supreme Court Reporter (January 15, 1911) 127. 

Poiicy — Change of Beneficiaries — Assignment: 

The policy stipulated that the insured could change the 
beneficiary by written notice to the company, such change be- 
coming effective only upon endorsement of the same by the 
company on the policy. An assignment could be made in writ- 
ing but not without the company's consent. By written request of 
insured, and indorsement on the policy by the company, the 
policy was made payable to other beneficiaries. Held, That a 
change made in this way was not an assignment, but a change 
of beneficiaries. 

Banlcruptcy — Property Passing to Trustee: 

The policy authorized the insured to change the beneficiary 
at will or to assign it. Held, That such a policy was property 
which insured might have transferred prior to the filing of her 
petition in bankruptcy, and which passed to her trustee, under 
Bankruptcy Act, July 1, 1898, c. 541, Sec. 70a (5), 30 Stat 565 
(U. S. Comp. St. 1901, p. 3451). 

[Order of referee In favor of trustee Is affirmed.] 

In Re Dolan (U. S. D. C, Pa.) : 

182 Federal Reporter (January 19, 1911) 949. 

Foreign Company — Insolvency — Distribution of Assets — Funds: 
The French and Spanish laws require foreign companies to 
maintain a fund for the protection of policyholders within the 
French and Spanish dominions. Held, That where it appeared 
that the funds maintained under the French and Spanish laws 
were sufficient to pay the death claims under these policies in 
full, the claimants under these policies were not entitled to 
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participate, upon the insolvency of the company, in the distri- 
bution of the general assets of the company in this country, 
with creditors who could not resort to the funds maintained for 
the foreign policyholders. 

Same — Same — Jurisdiction of Courts: 

Statutes of a state cannot give the courts of such state 
jurisdiction of an action against a foreign company after its 
dissolution. 

Policy — Breach of Contract — Remedy: 

Where, under the laws of a state, no damages could be 
awarded for the refusal of an insurance company to continue 
its contract, the insured may either proceed in equity to compel 
the reinstatement of the policy, or he may leave the question of 
the company's liability until the maturity of the policy. 

Foreign Company — insolvency — Authority of Receivers: 

The receivers of an Insolvent foreign insurance company 
represent the company and all of the creditors, and any agree- 
ment by the receiver with particular creditors binds all, in the 
absence of seasonable and proper objections. 

Policy — Illegal Forfeiture — Assessments — Tender: 

There was no obligation upon the part of the insured after 
his policy was declared lapsed by the company because of his 
refusal to pay an invalid assessment to tender subsequent dues 
or assessments. 

Foreign Company — Insolvency — Void Poiicies^Premiums: 

In the distribution of the assets of an insolvent life insur- 
ance association which had issued policies in violation of the 
laws of the state where the contracts were made, the contracts 
were void, and should be treated as non-existent, and the holders 
thereof are entitled to recover the premiums paid as money had 
and received to their use. 

Same — Same — Prompt Payment of Assessment— ^Wa I ver: 

Where an insured under an assessment policy paid an assess- 
ment after the time limited, its acceptance and retention by the 
company was a waiver of the delay which did not debar the 
beneficiary after the death of the insured from proving her claim 
against the receiver of the company. 

Policy — Rescission by Insured— Recovery of Premiums: 

A policyholder who was induced to Insure by false and 
fraudulent representations imputable to the company has the 
right to rescind the contract and recover the premiums paid. 

Reinsurance — Alteration of Original Contracts: 

The risks of the N society were assumed and reinsured 
by the Mutual Reserve, with the consent of two-thirds of the 
members present at the meeting called for that purpose. Held, 
That nothing contained in the contract of reinsurance could 
alter the express terms of the original contracts of the members 
of the N society if not surrendered and exchanged for Mutual 
Reserve certificates. 
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Exeeativd Attetsment — Non-Payment — Abandonment: 

Where an insured fails to pay an excessive assessment, he 
may do so because he wishes to abandon the contract or be- 
cause he is standing upon his rights and is willing to pay proper 
assessments. Where nothing is shown except the mere failure 
to pay, the inference should be that the insured is not standing 
on his rights, especially if he does nothing in the way of protest 
or tender for a considerable time between the failure to pay 
and the date of his death. 

Insolvent Company — Distribution of Assets — Costa In Suits on 

Policy: 

In the distribution of the assets of an insolvent life insur- 
ance company, the costs in actions brought on policies before the 
insolvency proceedings in which claims were established which 
are allowed are costs of the cause, and not properly a part of the 
claims on the policies. 

Same — Same — Expenses Incurred in Suit to Wind Up Company: 
In a suit to wind up the affairs of an insolvent life insurance 
company, where, after the fund has been brought into court and 
nothing remains but to make distribution between the creditors, 
representatives of difFerent classes of creditors are permitted to 
intervene, they are not entitled to allowances from the fund on 
account of their expenses incurred in their interventions nor 
from the money awarded to creditors of the same classes as 
the interveners, who did not join in the interventions. 

Same — Same — Same: 

In a suit by creditors to wind up the affairs of an insolvent 
life insurance company, counsel for complainants are entitled to 
an allowance from the fund brought into court for distribution 
for services rendered, even after the appointment of receivers 
in the general conduct of the cause, which were beneficial to 
the creditors generally. 

[Decree ordered to be made in accordance with opinion.] 
Robinson v. Mutual Reserve Life Ins. Co. (TJ. S. 0. C, 

N. Y.'); 
ScoviU V. Same: 

182 Federal Reporter (January 19, 1911) 860. 

Action on Premium Note— Consideration — Forfeiture of Policy: 
In an action upon a promissory note for $900 given for part 
of the first annual premium on a life insurance policy, the de- 
fendant relied upon total failure of consideration, consequent 
upon alleged annulment of the policy, by reason of his non-pay- 
ment of the note. This defense is based upon provisions of the 
policy and the note, saying the former should become null and 
void, in the event of non-payment of the latter at maturity. An- 
other was alleged partial failure of consideration, which entitled 
the defendant to be relieved of the payment of a large portion of 
the note. Held, That the note sued on here stands in lieu of 
cash, paying for insurance to the end of the year. The obligation 
upon the company to pay the face of the policy less the amount 
of the note, in case of the death of insured wiUiin the year, was 
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an amply sufficient consideration, and it did not fail within the 
year, if at all. The forfeiture clause, therefore, nullified the 
policy as to the future — time subsequent to the year for which 
the note stood in lieu of cash. There could be no default before 
the end of the year. Until default, the policy protected the in- 
sured according to its terms. Hence it is clear that the con- 
sideration aforesaid never failed in any sense or to any extent 

[Judgment for company below. Here affirmed In favor of com- 
pany.] 

Union Cent Life Ins. Co. v. Zihlman (W. Va. S. C. A.) : 

69 Southeastern Reporter (January 21, 1911) 856. 

Policy— Intention to Create Trust — Parol Evidence: • 

The policy provided for the payment to insured's wife, the 
sum of $10,000 in semi-annual installments of $250 each, and the 
payment of $10,000 six months after the last installment. Held, 
That the agreement of the company to pay the money to the 
wife was absolute, and parol evidence was not admissible to 
show that the insured intended to create a trust or that he in- 
tended to prevent the wife from assigning the policy after his 
death. 

Same — Same — Statute : 

Sec. 15 of the personal property law, N. Y. Consol. Law, c. 
41, provides: "The right of the beneficiary to enforce the per- 
formance of a trust to receive the income of personal property, 
and to apply it to the use of another person, cannot be traxie- 
ferred by assignment or otherwise. Held, That a policy provid- 
ing for the payment of semi-annual installments, did not create 
a trust within the meaning of the personal property law. 

Same — Nature of Claim — Assignment: 

A policy providing for the payment of semi-annual install- 
ments to the beneficiary, upon insured's death, becomes a debt 
of the company to such beneficiary, which may be assigned by 
her. 

[Motion to vacate default Judgment denied below. Here af- 
firmed.] 

Black V. New York Life Ins. Co. (N. Y. S. C, App. Tr.) : 

126 New York Supplement (January 23, 1911) 234. 

Policy — Beneficiary — Change of Designation — Vested Interest: 

The policy, which was payable to insured if he survived the 
endowment period, otherwise, to his mother, provided that the 
beneficiary could be changed by sending the policy to the home 
ofllce of the company, with a written request for a change of 
beneficiary, so that the proper indorsement might be made by 
the company on the policy. Held, That the beneficiary had a 
vested interest in the policy, which could not be divested by 
subsequent agreement between the company and the insured, in 
a manner nor provided for in the policy contract, and that to 
consummate a change of the beneficiary, it was necessary for the 
insured to return the policy to the company, with a written re- 
quest for the change. 
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Same — Same — Same — Written Request — ^Assignment: 

The policy provided that the beneficiary could be changed 
by sending the policy to the company, with a written request for 
such change. The policy was payable to Insured's mother, but 
upon his marriage, he assigned it to his wife. Held, That the 
assignment, if sent to the company accompanied^ by the policy, 
might have been a request to have the change of beneficiary In- 
dorsed thereon, as required by the policy, but that it could not 
be deemed such a request when sent to the company, not ac- 
companied by the policy. 

[Judgment for wife below. Here reversed in favor of mother.] 
Deal V. Deal et al. (S. C. S. C.) : 

69 Southeastern Reporter (January 28, 1911) 886. 

Application — False Statements — Forfeiture : 

Insured stated in his application that he had not been at- 
tended by a physician within three years, and had never been 
under treatment in a hospital. The evidence showed that he 
had been in a hospital a month receiving treatment for 
nephritis, and had left it only a week prior to his application. 
Held, That the company was not liable. 

Names — Identity — Presumption : 

The identity of name of Henry Harris, treated at a hospital, 
and Henry G. Harris, insured raises a presumption of identity 
of person. 

Action on Policy — Negative Testimony — Weight: 

The beneficiary having testified that she was present when 
her brother signed the application for insurance, also said that 
she did not hear any question addressed to him as to whether 
he had ever been in a hospital. Held, That negative testimony 
of such a character is of little weight as against positive testi- 
mony relating to the existence of a fact, especially where the 
witness could not state positively that she heard all of the 
questions asked insured. 

[Judg^nent for plaintiff below. Here reversed in favor of com- 
pany.] 

Hoffman v. Metropolitan Life Ins. Co. (N. Y. S. C, App 
Div.) : 

126 New York Supplement (January 30, 1911) 436. 

Policy — Beneficiary — ^Vested Interest: 

If an appointment or settlement has been made upon the 
beneficiaries by a stipulation In the policy that the amount 
thereof shall be paid to them, that establishes their right, and 
their right, once established and brought Into being as a vested 
right, is not to be taken away from them, except as this result 
shall be found to have been contemplated and provided for by 
the terms of the appointment Itself. 

Same — Same — Same : 

The policy was payable to Insured at the expiration of a 
certain period if he was then alive, otherwise to his children If 
they survived him, and if they did not survive him, then to his 
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executors, administrators, or assigns. The policy was assign- 
able by the insured; and it contained a statement of what the 
expected surrender value, or the amount to be paid by the com- 
pany to the insured or his assigns on his surrender of the policy, 
would be at the end of the successive years of the proposed in- 
surance. Held, That the children's interest in the policy was 
subordinate to that of their father. 

Assignment for Benefit of Creditors — Exemptions — Life Policy: 

Insured made an assignment of all of his property, except 
property exempt by law, for the benefit of his creditors. He had 
insurance payable at a future date to him as insured, if he then 
be living, and the right to have it paid to his personal represen- 
tatives on his prior decease, if his children do not survive him. 
Held, That his assignment for the benefit of his creditors pre- 
cluded him from surrendering the policy for his own benefit, and 
entitled the assignees to require him to execute to them any 
written surrender necessary to enable them to collect the sur- 
render value. 

[Decree for assignees.] 

Blinn et al. v. Dame et al. (Mass. S. J. C.) ; 

Dame et al. v. Blinn et al. : 

93 Northeastern Reporter (January 31, 1911) 601. 



Policy— Delivery While in Good Health — Condition Precedent- 
Burden of Proof: 

The policy stipulated that it "shall not take effect until the 
same shall be issued and delivered by the said company and the 
first premium paid thereon in full, while my health is in the 
same condition as described in this application." Held, That the 
existence of good health in the insured at the time of the deliv- 
ery of the policy is a condition precedent to the obligation of the 
insurance company. And that at a trial of an action upon the 
policy the insurance company can insist that the good health of 
the insured, at the time of the receipt of the first premium and 
the delivery of the policy, shall appear by a preponderance of 
the testimony before its liability attaches, unless this condition 
precedent has been clearly waived by the company or its right 
to raise this defense is restricted by some other provision of the 
policy. Held, further, That in an action on such a policy evi- 
dence of the receipt of the first premium and of the delivery of 
the policy to insured raises the presumption that insured was in 
good health at the time of such delivery, which presumption may 
be rebutted by defendant, but the burden remains on plaintiff to 
establish this fact, and the prima facie case in favor of plaintiff 
made by this presumption does not shift the burden, but merely 
lifts it 

Same — Same — ^Action — Order of Proof: 

In an action on a policy providing that it should not take 
effect until delivery while the health of insured was in the same 
condition as described in the application, it is not error to per- 
mit plaintiff to introduce the policy in evidence without first 
requiring specific testimony of the good health of the insured at 
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the time of its delivery, as the order of proof is largely within 
the discretion of the court 

Same — Same — Incontestability — Evidence: 

The policy stipulated that it should not take effect until the 
same shall be issued and delivered by the said company and the 
first premium paid thereon in full, while my health is in the 
same condition as described in this application, and further that 
it was incontestable after one year from date, provided all pre- 
miums were paid. Held, That in an action on the policy, evi- 
dence offered by the company, that insured was not in good 
health when the policy was procured, was inadmissible, where 
insured died more than one year after the policy was procured 
and all premiums had been paid. 

Same — Insurable interest — Relationship of Aunt and Nephew: 

Insured, when seventeen years old, went to live with his 
aunt and her husband. Two months later he took out insurance 
payable to the aunt. Held, That the aunt had an insurable inter- 
est in the life of the nephew. 

Action on Policy — Insurable Interest — Instruction — Verdict: 

In an action on a policy, payable to insured's aunt, the jury 
were instructed that, in order to find a verdict for the aunt, they 
must be satisfied that the policy was actually the contract of the 
insured, and not that of the aunt or her husband, with whom the 
insured lived, or that the aunt had an insurable ihterest in the 
nephew's life. Held, That the Jury's verdict in favor of the aunt 
must be construed as a finding that the contract was the contract 
of the insured, or as a finding that the aunt had an insurable in- 
terest in the nephew's life. 

[Judg^nent for plaintiff below. Here afllrmed against company.] 
Mohr v. Prudential Ins. Co. of America, (R. I. S. C.) : 
78 Atlantic Reporter (February 2, 1911) 554. 



Contract — Binding Effect: 

The contract constitutes the law which governs the parties 
thereto, unless such contract be one which the law prohibits, or 
which is violative of some public policy. 

Policy — Non-Payment of Premium — Forfeiture — Waiver: 

The policy stipulated a forfeiture if any premium or pre- 
mium note were not paid when due. It provided for reinstate- 
ment upon written application together with satisfactory evi- 
dence of insurability at that time. Insured failed to pay a pre- 
mium note due January 2, 1908. He had notice from the com- 
pany of its maturity, aod twice after maturity his attention was 
called to the fact that the note was then in default, and was re- 
quested to give the matter his prompt attention. He became ill 
February 16, 1908, and a check for the past due note was tend- 
ered to the company for him on February 18. 1908. Held, That 
the company acted strictly within its rights in refusing the 
check tendered at a time when the insured was fatally ill. Held, 
further. That the letter written subsequent to the maturity of 
the note demandiifg payment did not amount to a waiver, as an 
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agent to collect a premium has no authority to extend the time 
of payment 

Same — ^Tlme of Taking Effect: 

A policy dated July 16, 1906, provided that it should not 
take effect until the first year's premium was paid for one year 
from its date. Had the policy been dated later than July 16, 

1906, the insured would have been required to pay a higher rate 
of premium. The policy was not delivered until January 28, 

1907. Held, That the policy cannot be considered as having 
taken effect at the time of its delivery, as it expressly stipulates 
that it is to be effectual upon payment of the first premium for 
one year from its date. 

[Judgment for company below. Here afflnned in favor of com- 
pany.] 

Mercer v. South Atlantic Life Ins. Co. (Va. S. C. A.) : 

69 Southeastern Beporter (February 4, 1911) 961. 

Applicatlon*--Concealment— Forfeiture: 

Insured made an affirmative answer to the question: "Any 
disease of the chest or lungs?" Following this question he was 
required to "give full particulars of every illness you have had 
since childhood, and name of every physician who has ever at- 
tended you or prescribed for you." Insured stated several ill- 
nesses he had had, including bronchitis, and gave the names of 
the physicians who attended him; he failed, however, to state 
that he had consulted a physician shortly before making appli- 
cation to the defendant, stating to the physician that he felt 
badly, had a cough and fever, and had lost his appetite and 
energy; and that this physician had examined his sputum and 
had reported to Insured the existence of tubercular germs. Held, 
That the suppressing of these facts was a fraudulent conceal- 
ment avoiding the policy. 

Same — Same — Same — Answer Putting Insurer on Inquiry: 

Insured made an affirmative answer to the question: "Any 
disease of the chest or lungs?" Following this question he was 
required to "give full particulars of every illness you have had 
since childhood, and name of every physician who has ever at- 
tended you or prescribed for you." In answer to the latter ques- 
tion, the insured suppressed the fact that he had consulted a phy- 
sician who had told him he had consumption. The defendant 
claims a forfeiture because of the concealment of this fact The 
plaintiff contends that the answer "Yes" to the first question put 
the company on its guard as to insured's lung trouble. Held, 
That the latter question comprehended the first, and called for 
particulars under the former, and that the applicant's failure to 
communicate the facts material to the risks which were known 
to him and which would have caused his rejection avoided the 
policy. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 

Talley v. Metropolitan Life Ins. Co. (Va. S. C. A.) : 

69 Southeastern Reporter (February 4, 1911) 986. 
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Policy^Dellvery — Mailing: 

Where the agent, in compliance with the directions of the 
company, and in good faith places the policy, duly executed, in 
the postoffice with the postage prepaid, addressed to the insur- 
ed, so that he would receive it at the address given in due course 
of mail while in good health, such act constitutes a delivery and 
completes the contract of insurance. 

Same — Same — Question for Jury: 

The evidence shows that the defendant company received 
and accepted the first annual premium, issued the policy, and 
sent it to its local agent to be delivered to the insured. That the 
agent, in good faith, mailed the policy to the Insured at Vilonia, 
which he believed to be the postoffice at which he received his 
mail. The letter containing the policy was returned to the 
agent, and he, not knowing Insured's proper address retained the 
policy intending to hand it to insured when he saw insured. The 
company learning of insured's poor health directed the agent to 
return the policy for cancellation, which was done. Held, That 
whether or not there had been a delivery of the policy was a 
question for the jury. 

Same — Same— Same — Good Health: 

One of the conditions imposed by terms of the policy waa 
that the insured should be in good health at the date of the pay- 
ment of the first annual premium. Insured had directed that the 
policy be delivered to the doctor who had made the medical ex- 
amination. The company introduced the medical examiner as a 
witness and he testified that insured, sometime after making the 
application, sent word to him by his brother not to receive the 
policy for the reason that he was not in good health at the time. 
He further testified that insured subsequently stated that he was 
glad that he had not received the policy for him. There appears 
in the testimony a letter from insured to the company, written 
subsequently to the time of the occurrence of the matters testi- 
fied to by the medical examiner, in which he states that he did 
not know that the policy had been issued, and was not to blame 
in the matter. The agent testified 'that insured rode a distance 
of 28 or 30 miles, when he made his application for insurance and 
was examined ; that he appeared to be stout and well at the time. 
Held, That whether or not insured was in good health at the 
time of the delivery of the policy was for the jury. 

[Jud£:ment for company below. Here reversed against company.] 
Dupriest v. American Cent. Life Ins. Co. (Ark. S. C.) : 

133 Southwestern Reporter (February 15, 1911) 826. 

Application — Change of Condition of Health before Issuance of 
Policy — Concealment — Forfeiture: 

The application provided that the policy to be issued should 
not take efitect until after the first premium had been paid while 
the health of the applicant was "in the same condition as de- 
scribed in" the application. Before paying the premium insured 
contracted pneumonia, of which he died within sixty-four hours 
after the payment of the first premium, his physical condition 
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not having been disclosed to the company at the time of the 
payment Held, That where prior to the consummation of the 
contract, there had been a material change in the health of the 
insured, the company should have been informed of such change, 
and the failure of the insured to inform the company thereof 
avoided recovery. 

[Judgement for company.] 

Gordon v. The Prudential Ins. Co. (Phila. C. P.) : 

68 The Legal Intelligencer (February 17, 1911) 98. 

Action on Policy — Burden of Proof: 

The policy stipulated that it would be void if the insured 
had had any pulmonary disease prior to its execution. Held, 
That in an action on the policy, the burden was on the company 
to prove that the insured had tuberculosis at the time of the 
issuance of the policy. Held, further. That where the plaintiff 
testified that insured died of quick consumption, and he had no 
peculiar knowledge as to her health at the time of the issuance 
of the policy, it was not error to require the company to estab- 
lish the truth of its answer as against the objection that the 
proof lay peculiarly within the knowledge of the beneficiary. 

Same — Same: 

The plaintiff, in an action on an insurance policy, must prove 
the issuance of the policy, payment of premiums, death of in- 
sured, the giving of notice and the furnishing of proofs of death, 
and a general compliance with the terms of the contract, but 
where the answer sets up affirmative defenses, the burden of 
proving them is on the company. 

[Judgment for plaintiff below. Here affirmed against company.] 
Bathe v. Metropolitan Life Ins. Co. (Springfield C. A.): 
132 Southwestern Reporter (January 18, 1911) 843. 

Application — Disease — Increase of Risk — Question for Jury: 

Whether a disease is such as to increase the risk of loss is 
generally a question for the jury. 

Same — Same — Same--Same : 

Insured answered "No" in answer to the question: "Have 
you any gravel, bladder or kidney disease?'* By the terms of the 
policy this misrepresentation is fatal to the validity of the policy 
if it was made with actual intent to deceive, or if it was as to a 
matter which increased the risk of loss. There was evidence 
that the disease which insured had before the application was 
an acute form of Bright's disease; that that form of the disease 
is curable; that at the time she applied for this insurance she 
had fully recovered and for many months appeared to be well, 
and performed hard manual labor. Held, That the questions 
whether the disease she had was the acute or chronic form of 
Bright's disease, and whether, if acute, it increased the risk of 
loss, were for the Jury. 

[Plaintiff's exceptions sustained.] 

Kelly v. Mutual Life Ins. Co. of N. Y. (Mass. S. J. C.) : 

93 Northeastern Reporter (February 14, 1911) 695. 
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Policy — ^Acknowledgment of Receipt of Premium— Statute — 
Construction: 

Sec. 1849, S. D. Civ. Code» provides* "An acknowledgment in 
a policy of the receipt of premium is conclusive evidence of its 
payment, so far as to make the policy binding, notwithstanding 
any stipulation therein that it shall not be binding until the pre- 
mium is actually paid." At the time of Issuing the policy, the 
defendant issued its receipt, acknowledging payment of the first 
premium due upon the policy. The policy itself provided: "This 
policy shall take effect only upon the actual payment of the first 
premium hereon, and delivery of this policy to the insured. 
♦ ♦ ♦ Failure to make payment of any subsequent premium 
either to the company or to a duly authorized agent in exchange 
for receipt signed as above, or non-payment of principal or inter- 
est or any note given in connection with this policy when due, 
will render this contract null and void." The policy was deliv- 
ered and a note given for part of the first premium; this note 
was not paid at maturity nor before insured's death. Held, That 
the delivery of the policy was in effect an acknowledgment of the 
receipt of the first premium and the company was thereby estop- 
ped to say that the first premium was not actually paid. Held, 
further. That the stipulation in the policy that it would be void 
if any premium note given for the policy were not paid at matur- 
ity applied only to notes given for subsequent premiums. 

[Judgment for plaintiff below. ^ Here affirmed against company.] 

Chasse v. Bankers' Reserve Fund Life Ins. Co. (S. D. S. C.) : 

129 Northwestern Reporter (February 17, 1911) 568. 



Policy — Death of One Beneficiary — Distribution: 

A policy of insurance provided as follows: "The life of the 
assured is insured for the benefit of Mary B. Wharton, his wife, 
and his children." The company promises to pay the amount of 
the policy, "to the said beneficiary or their executors, adminis- 
trators, or assigns. ♦ ♦ ♦ In case of the death of the said 
beneficiary, before or at the time of the death of the person 
whose life is assured, the amount of the assurance shall be pay- 
able at maturity to the heirs or assigns of the said person whose 
life is assured." At the time the policy was issued the wife and 
two children of the assured were living. The assured left surviv- 
ing him the wife and one of these children; the other child, prior 
to the death of the assured, having died intestate and without 
assigning his interest in the policy. Held, That the meaning of 
the policy is that, if one of the beneficiaries named in the policy 
died before the assured, the interest which such beneficiary 
would have been entitled to if in life at the death of the assured 
should go to the "executors, administrators, or assigns" of such 
deceased beneficiary. 

[Judgment for surviving beneficiaries below. Here affirmed.] 

Wharton et al. v. Drewry et al. (Ga. S. C): 

69 Southeastern Reporter (February 18, 1911) 1117. 
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Action on Policy— Sufficiency of Complaint: 

A petition alleging that an insurance company, in consid- 
eration of the premiums paid and to be paid, made to the peti- 
tioner, who was named as the beneficiary therein, a policy 
of insurance for a named amount, upon the life of a named per- 
son who had died, and that the petitioner had furnished proofs 
of death and performed all the conditions imposed by the policy 
(a complete copy of which was attached to the petition), and 
further stating that the insurance company had refused to pay 
the amount due on the policy, or any part thereof, sets forth a 
cause of action. 

[Demurrer to petition overruled below. Here affirmed against 
company.] 

Illinois Life Ins. Co. v. Connell (Ga. C. A.) : 

70 Southeastern Reporter (February 26, 1911) 107. 



Policy — Forfeiture — Reinstatement: 

After a forfeiture of a life insurance policy because of non- 
payment of assessments, the right to reinstatement depends 
on the provisions of the contract Since the right is not absolute, 
the company may impose such conditions as it sees fit, not con- 
trary to public policy, on which reinstatement may be had. Com- 
pliance with these conditions gives insured an absolute right 
to reinstatement, if the contract does not make the reinstate- 
ment optional with the company. 

Same — Same — Same — Discretion of Company: 

The contract provided that: "Any person, having once been 
a member of this company, may be readmitted in the discretion 
of the officers of this association, upon his furnishing them 
satisfactory evidence that he is in good health, and upon his 
paying to said association all assessments due and other sums of 
money which he would have been called upon to pay to this 
association had he continued to be a member thereof." In 
his original application for membership insured stated that 
he was 60 years of age, and that his use of spirits, wine, or 
malt liquors was /"one glass a day." In his application for re- 
instatement, he gave the date of his birth so as to show that he 
was over 52 years of age at the time of his original application, 
and his answer in respect to the use of liquors each day was: 
"Malt liquors, two or three glasses; wine, none; spirits, two 
or three drinks." In his first application the medical examiner 
rated him as a first-class risk. In his application for rein- 
statement he was rated as a first-class risk, "except for age 
and amount of stimulants taken." Held, That a refusal to re- 
instate insured was justified. Held, further. That application 
for reinstatement must disclose a condition of good health satis- 
factory, not to the applicant nor to the physician conducting 
the medical examination, but to the officers of this company 
in whom by his contract the applicant had placed the Judgment 
and discretion to decide, a decision they must arrive at accord- 
ing to the dictates of their own Judgment and consciences, and 
which can not be controlled or directed by the Judgment or con- 
science of others. 
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Same— Same — Same — Estoppef : 

Because insured's policy had been previously reinstated 
after a forfeiture, the company was not estopped to thereafter 
rely upon the conditions of its contract with reference to rein- 
statement after a subsequent forfeiture. 

Same — Same — Waiver — ^Authority of Agent: 

An officer of a company, not having the authority to forfeit 
a policy, his unknown and unapproved act does not bind the 
company nor amount to a waiver of forfeiture. 

[Complaint dismissed below. Here affirmed in favor of com- 
pany.] 

Conway et ux. v. Minnesota Mut Life Ins. Co. (Wash. 
S. C.) : 

112 Pacific Reporter (February 27. 1911) 1106. 

Non-Forfeiture Laws— Construction: 

Sec. 7897, Mo. Rev. St. 1899 (Ann. St 1906, p. 3752). pro- 
vides that after the payment of three annual premiums no life 
policies shall be forfeited for non-payment of premiums. Sec. 
7898 (p. 3753) provides that, after the payment of three annual 
premiums, upon non-payment of any subsequent premium, a 
paid-up policy may be demanded. Sec. 7899 (p. 3754) provides 
that if the death of the insured occur within the term of tempo- 
rary insurance covered by the value of the policy, as determined 
in Sec. 7897; and if no condition of the insurance other than the 
payment of premiums shall have been violated by the insured, 
the company shall be bound to pay the amount of the policy, the 
same as if there had been no default in the payment of premium, 
anything in the policy to the contrary notwithstanding. Sec. 
7900 (p. 3755) sets out four cases when "the three preceding 
sections shall not be applicable." Held, That Sec. 7900 neces- 
sarily implies that the "preceding sections" shall control all 
cases not specified, whatever be the form of the policy. 

Same— Same — Pa id- Up Policy — Necessity of Demand: 

Sec. 7899. Mo. Rev. St. 1899 (Ann. St. 1906, p. 3752), pro- 
vides that after the payment of three annual j)remiums no life 
policy shall be forfeited, except for non-payment of premiums, 
but shall continue as temporary Insurance for such term as 
three-fourths of the net value of the policy will purchase. Sec. 
7898 provides paid-up policy may be demanded, when, at any 
time after the payment of three or more full annual premiums, 
and not later than sixty days from the beginning of the ex- 
tended insurance provided in the preceding section, the legal 
holder of a policy may demand of the company, and the com- 
pany shall issue. Its paid-up policy, which, in case of an ordi- 
nary life policy, shall be for such an amount as three-fourths of 
the net value of the regular policy, at the age and date of lapse, 
computed according to actuaries' or combined experience table 
of mortality, with interest at the rate of four per cent, per an- 
num, ♦ ♦ ♦ will purchase, applied as a net single premium 
upon the said table of mortality and interest rate aforesaid; and 
in case of a limited payment life policy, or of a continued pay- 
ment endowment policy, payable at a certain time, or at death, 
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it shall be for an amount bearing such proportion to the amount 
of the original policy as the number of complete annual pre- 
miums actually paid shall bear to the number .of such annual 
premiums stipulated to be paid. Held, That where insured de- 
faulted in the payment of the eighth annual premium on an 
endowment policy, payable at a future day, or at death, and had 
made no demand for paid-up insurance, although more than 60 
days had expired between the beginning of the temporary in- 
surance and his death. Sec. 7898 had no application to the rights 
of the beneficiary under the policy, because of the fact that no 
demand was made. 

Same— 8ame~"Net Value": 

The term "net value," as used in the Missouri non-forfeiture 
law. Sees. 7897-7900. is an arbitrary appoitionment ascertained 
in the manner set out in Sec. 7897. 

Same — Same — Extended insurance: 

Sec. 7879 Mo. Rev. St. 1899 (Ann. St. 1906, p. 3752) provides 
that after the payment of three annual premiums no life poli- 
cies shall be forfeited except for non-payment of premiums, but 
shall continue as temporary insurance for such term as three- 
fourths of the net value of the policy will purchase, which net 
value is to be computed in the manner set out therein. Sec. 7900 
provides that: "If the policy shall contain a provision for an un- 
conditional surrender value, at least equal to the net single pre- 
mium, for the temporary insurance provided for hereinbefore, or 
for the unconditional commutation of the policy for non-forfeit- 
able paid-up insurance, or if the legal holder of the policy shall 
within sixty days after default of premium, surrender the policy 
and accept from the company another form of policy, or if the 
policy shall be surrendered to the company for a consideration 
adequate in the judgment of the legal holder thereof, then, and 
in any of the foregoing cases, this article shall not be applicable: 
Provided, that in no instance shall a policy be forfeited for non- 
payment of premiums after the payment of three annual pay- 
ments thereon; but in all instances where three annual pre- 
miums shall have been paid on a policy of insurance, the holder 
of such policy shall be entitled to paid-up or extended insurance, 
the net value of which shall be equal to that provided for in 
this article." The net value of a policy computed as directed 
by section 7897, amounted to $47.86, while the net value of the 
paid-up insurance provided in the policy was only $42.79, and 
the sum of $47.86 would purchase extended insurance under sec- 
tion 7897 for a term extending beyond the date of insured's 
death. Heldt That the amount of paid-up insurance stipulated 
in the policy was insufficient under Sec. 7900 to render Sec. 7897 
inapplicable, and the beneficiary was entitled to recover the 
full face of the policy. 

[Judgment for plaintift below. Here affirmed against company.] 
Fable v. Connecticut Mut. Life Ins. Co. (St. Louis C. A.): 
134 Southwestern Reporter (March 8, 1911) 60. 

Policy — Extended Insurance — Statute — Indebtedness: 

Sec. 7897 Mo. Rev. St. 1899 (Ann. St. 1906, p. 3752) provides 
that no policies issued after August 1, 1879, should be forfeited 
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for non-payment of premiums after three annual premiums had 
been paid, but that the net value of the policy should be ap- 
plied to the purchase of extended Insurance. Sec. 6946 Mo. Rev. 
St. 1909 (Acts 1903, p. 208) provides that In computing ex- 
tended Insurance, all Indebtedness of the Insured to the com- 
pany should be deducted from the net value of the policy. In- 
sured procured his policy in 1901; he pledged it for a loan In 
March 1905, and In December 1905 defaulted In the payment of 
his premium. The right of the assured to the loan and the 
duty of the company to make it, the amount thereof, the rate 
of Interest to be charged therefor, and all the terms and condi- 
tions of the loan, are provided for in the policy, and all the as- 
sured had to do to secure it was to apply for It, and, when he 
did apply, the company was bound, by its contract, to grant 
It upon the terms provided in the policy. Held, That the loan 
having been contemplated in the contract found In the policy, 
the making of such loan in March 1905, did not constitute a new 
contract so as to make Sec. 6946 applicable, and the company 
upon foreclosing the policy for non-payment of the premium 
could not deduct the amount of the loan in computing the ex- 
tended Insurance. 

Same — Same — ^Acquiescence by Insured — Estoppel: 

When the company foreclosed the policy It endorsed there- 
on the terms of the foreclosure, stated the amount of the ex- 
tended Insurance that was granted, and returned the policy to 
insured. In computing the extended insurance, the company 
deducted from the net value of the policy the amount of a cer- 
tain loan made to Insured which was unauthorized. Insured 
retained the policy until his death without objection. Held, That 
the beneficiary was not thereby estopped. This policy Is to be 
construed by the terms of the statute, and not by the agree- 
ment of the parties. The statute must be read Into the contract 
and be considered a part of It. The statute was enacted for 
the general good, and Its terms cannot be waived, or changed, 
by contract, and. If parties cannot by express contract abrogate 
the statute, the same result cannot be accomplished under the 
guise of an estoppel. 

[Judgment for plalntiflC below. Here affirmed against company.] 
Chrlstensen v. New York Life Ins. Co. (Springfield C. A.) : 
184 Southwestern Reporter (March 8, 1911) 100. 

Policy — ^Assignment to Co-Partner — Insurable Interest — Measure 
of Recovery: 

A policy was Issued to H payable to his estate. It was as- 
signed by him to his co-partner "to the extent of such Interest 
as said assignee may have when said policy becomes a claim." 
At the time the policy was applied for both H and his co-part- 
ner the company Informed them that it did not issue policies 
based on the insurable Interest of one partner in the life of his 
co-partner. Held, That upon the death of H, the only interest 
his co-partner had in the policy was the amount which H then 
owed him. 

[Judgment for plaintiff below. Here affirmed against assignee.] 
Smith V. Hessey (Tex. C. C. A.) : 

134 Southwestern Reporter (March 8, 1911) 256. 
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Premium—Agreement of Agent— Liabi Iffy of Company: V^ 

An agent of the company who called to collect insured's pre- 
mium with a receipt therefor in his possession, and to whom 
the amount was tendered, refused to receive it on the ground 
that insured, then being sick, needed it. The agent stated 
that he would pay it and that when insured got back to work 
insured could repay him. Insured then asked the agent if the 
money should be paid to the company, to which he replied: "No; 
as it was his money and not the company's." Held, That when 
the agent refused to accept payment of the premium, he did 
it as an individual and in his character as an individual and 
friend of the insured, and he undertook as that friend and agent 
to pay the money out of his own funds to his company. Under 
such a state of facts the company cannot be charged with his 
failure to discharge his duty to the insured, and that plaintiff 
must sufiter the consequences of trusting to an agent that had 
been accepted as their own agent by the insured and plaintiff 
for his failure to carry out his agreement. 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 

Cook V. Metropolitan Life Ins. Co. (St Louis C. A.): 

134 Southwestern Reporter (March 8, 1911) 13. 



Policy— -Assignment— Statute: 

Sec. 4030, Shannon's Code (Tenn.), provides that life insur- 
ance, effected by a husband on his own life, shall inure to the 
benefit of the widow and next of kin, to be distributed as per- 
sonal property, free from the claims of his creditors. Held, That 
this provision does not prevent a husband from controlling the 
disposition of insurance payable to his executors, administra- 
tors or assigns. Where, however, the policy is, by its terms, 
made payable on the death of the husband to the widow and 
heirs, or to his legal heirs, it is equally well settled that they 
take a vested interest, and the power of the husband to defeat 
their interest by subsequent assignment is lost. Held, further. 
That if the policy, by its terms, be payable to the legal repre- 
sentatives of the assured husband, and he die without having 
made any disposition of it, that by the operation of the statute 
the claims of his widow and next of kin, whether the latter be 
children or other kin falling within the terms of the statute, 
will prevail over claims of his general creditors in a contest over 
the proceeds of the policy, whether the estate of the insured be 
solvent or insolvent, and although the policy may have been 
issued before the assured was married. 

Same — Same — Effect: 

Insured, whose policy was payable to his executors, adminis- 
trators and assigns, made an assignment, absolute in form, to 
a bank. As a fact, the assignment was made to secure a debt 
Held, That the assignment, being absolute, left no vestage of 
legal right to it, or the proceeds of it. In the insured. The in- 
terest he had in it from the time of the assignment, during his 
life and at his death, was an equity, pure and simple, and not 
a legal right; and the rights of his wife and children were no 

1911-10 
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greater tlian his, and were not entitled to the proceeds without 
paying the amounts advanced by the assignee. 

Same — Same — Estoppel : 

The act of an Insured in permitting a policy, which he had 
assigned, to remain In the hands of the assignee, and oft-re- 
peated agreements by him that It should stand as security for 
any amount In which he might, from time to time, become In- 
debted to such assignee would have amounted to an estoppel 
against him; had he, during his life, attempted to secure pos- 
session of the policy without payment to assignee of the Indebt- 
edness Incurred on the faith and credit of the policy as a se- 
curity. 

Same — Same — Parol Contract: 

The assignment of a policy need not be In writing to be 
valid, but is governed by the rule applicable to ordinary sim- 
ple contracts. 

Same — Pledge — Rights of Pledgee: 

The distinctive characteristics of a pledge or deposit of col- 
lateral are that the property must be capable of delivery to the 
pledgee, and must be delivered to him actually or constructively. 
The pledgee does not acquire absolute title by such a contract, 
but only a special property in the thing pledged, with the right 
to possession until the object of the piedge be accomplished. If 
the pledgor make default, the pledgee may file a bill in equity 
and foreclose, or he may sell without Judicial process on rea- 
sonable notice to the pledgor to redeem the pledge. The abso- 
lute title to the thing pledged is not divested out of the pledgor 
until the foreclosure or a sale on proper notice by the pledgee. 

[Judgrment for assignee below. Here affirmed In favor of as- 
signee.] 

Nashville Trust Co. v. First Natl. Bank et al. (Tenn. S. C.) : 

134 Southwestern Reporter (March 8, 1911) 311. 

Non-Forfclture Law — Loan Contract — Non-Payment of Loan — 
Forfeiture of Net Value: 

Sec. 7897 Mo. Rev. St. 1899 (Ann. St. 1906, p. 3752), provides 
that after the payment of three annual premiums, no life In- 
surance policy can be forfeited for non-payment of premiums, 
but that three-fourths of the net value of the policy, computed 
in the manner therein set out, shall be used to purchase tem- 
porary Insurance for the full amount of the policy. Held, That 
under this section, although an insured may pledge his policy 
and the cash surrender value thereof to a third person, this 
right is not open to the company issuing the policy, and such 
company cannot consummate a valid contract with the insured 
to that effect, either when the loan is provided for in the policy 
in the first Instance, or by subsequent amendment thereto be- 
tween the company and the insured, If such loan contract In- 
volves the right of the company to appropriate the net value 
of the policy stipulated In the non-forfeiture law. 

Same — Construction — "Unconditional Surrender Value": 

Sec. 7897 Mo. Rev. St. 1899 provides that three-fourths of 
the net value of a life policy, after the payment of three pre- 
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miums shall be used to purchase temporary insurance. Sec. 
7900 provides that policies are exempt from Sec. 7897 if the 
policy provides for an "unconditional surrender value" equal to 
the net values as computed in Sec. 7897. The policy gave in- 
sured the option of "a cash value ♦ ♦ ♦ upon surrender and 
satisfactory release of this policy within six months after the 
time of default in the payment of any premium, provided there 
be no unpaid loan." The amount of the surrender value was 
equal to the net value as computed in Sec. 7897. Held, That 
the provision of the policy for a surrender value was not un- 
conditional in the sense of Sec. 7900. It does not operate an 
automatic conversion of the policy into a cash surrender value 
which may be had at any time by the Insured, for by an ex- 
press provision therein it limits his right to the cash surrender 
value of the policy to his surrendering and executing a satiL 
factory release of the policy within six months after the time 
of default. It is entirely clear that the limitation therein 
quoted to the effect that the cash surrender value should be 
applied for within six months is a condition on the right of in- 
sured to have the cash surrender value of the policy at any time 
he applies therefor unless its subject-matter become barred by 
the statute of limitation. The right under consideration is fur- 
ther conditioned by the express words of the provision quoted on 
the fact of there being no unpaid loan on the policy at the time. 
The provision of the policy relied upon says, in substance, the 
cash surrender value is available to the insured "provided there 
be no unpaid loan through the operation of the first option." 
This, too, imposes a condition which the statute forbids. 

Same — "Surrender" — Act of Company Paying Loan Out of Net 
Value of Policy: 

Sec. 7897 Mo. Rev. St. 1899 provides that three-fourths of 
the net value of a life policy, after the payment of three pre- 
miums shall be used to purchase temporary insurance. Sec. 7900 
provides that policies are exempt from Sec. 7897 if the policy 
provides for an "unconditional surrender value" equal to the net 
value as computed in Sec. 7897. The policy provided for a 
surrender value sufficient in amount to bring it within Sec. 
7900, but making it conditional. The company claims that since 
insured received the full amount of the surrender value in the 
loan to him, his rights should be determined as though the 
policy had been surrendered for its cash surrender value, and 
the subject-matter of the provision of the policy with respect 
thereto was then fully consummated notwithstanding its form. 
This argument predicates in part upon the fact that the loan 
contract contains no express promise on the part of insured to 
repay the loan. Because of this, it is said the contract, fairly 
construed, manifests the intention of both parties to termin- 
ate the relation of insurer and insured by the company paying 
and the insured accepting the cash surrender value for his 
policy. It is true enough the loan contract does not expressly 
provide for a repayment of the loan except in so far as it 
authorizes defendant to appropriate the cash surrender value of 
the policy to that purpose; but it nevertheless implies an agree- 
ment to that effect, for it recites the matter as a loan to bear 
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interest until a definite time and pledges the policies as col- 
lateral security -therefor. Both parties understood at the time 
that they were making a loan, and nothing appears whereby 
the intention is manifested to terminate the relation of in- 
surer and insured by defendant paying to the insured the cash 
surrender value of the policies for their surrender and can- 
cellation. Held, That under such circumstances, it is clear the 
matter ought not to be determined as a consummate surrender 
of the policies for their cash value unless no heed whatever is 
to be given to the intention of the parties. To consummate 
the settlement by paying the cash value for the policies involves 
the idea of assent, of course, to such a transaction on the part 
of both and manifests a purpose as well to terminate the rela- 
tion of insurer and insured which theretofore obtained. It may 
not be declared, where neither of these elements appear, and the 
transaction is expressly denominated a loan, that it was a sur- 
render. 

Policy— Extended I nsurance— I ndebtedness — Statutes : 

Sec. 6946, Rev. St. Mo. 1909, provides that the company may 
deduct from three-fourths of the net value of the policy, which, 
under Sec. 7897, must be used to purchase temporary insurance, 
not only insured's debt for premiums, but all debts. The con- 
sideration must be given by the company for such a surrender, 
and not for some other purpose. The provision of the statute 
referred to is without Influence here, for the reason the matter 
of surrendering the policy in the sense of the statute for an ade- 
quate consideration was not in contemplation of the parties. 

Non-Forfeiture Law — ^"Surrender" — Pledge for Loan: 

Sec. 7897, Mo. Rev. St. 1899, provides that three-fourths of 
the net value of a life policy, after the payment of three pre 
miums, shall be used to purchase temporary insurance. Sec. 
7900 provides that Sec. 7897 shall not apply, "if the policy shall 
be surrendered to the company for a consideration adequate in 
the judgment of the legal holder thereof." Held, That to be 
within Sec. 7900, the consideration must be given for the sur- 
render and not for some other purpose. Where, as here, the 
consideration was given in connection with the loan and the 
pledge of the policies, the court is not justified in saying the 
transaction was a surrender. 

Same — Same — Measure of Recovery — Premiums Accruing be- 
tween Lapse and Death of Insured: 

Rev. St. 1899, Sec. 7899 (Ann. St. 1906, p. 3754), provides 
that if the death of insured occurs within the term of temporary 
insurance, and no condition of the insurance other than payment 
of premium has been violated, the company may deduct from 
the amount insured the amount of all premiums that had been 
forborne at Insured's death, including the whole of the year's 
premium, in which the death occurred; but that such premium 
shall in no case exceed the ordinary life premium for the age of 
issue with six per cent interest. Held, That in ai; action on 
policies, where defendant makes no claim of such premiums in 
its answer, and the evidence, while it shows that they were 
unpaid, does not show the amount of an ordinary life premium 
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at the age of issue of the policies, there can be do deduction 

therefor. 

[Judgment for plaintiff below. Here affirmed against company.] 
Paschedag v. Metropolitan Life Ins. Co. (St. Louis C. A.): 
134 Southwestern Reporter (March 8, 1911) 102. 

Policy — Mistake in Issuance — Liability of Company: 

By mistake of a stenographer in the company's office the 
policies were made out and sent to the soliciting agent for de- 
livery before the application had been examined and approved. 
Immediately upon discovery of this fact, the policies were re- 
called and the premiums tendered back. Held, That the com- 
pany was not liable on the policies so issued. 

Application — Attachment to Policy — Statute — Fraud: 

Acts Ga. 1906, p. 107, provides that, where a reference is 
made in the policy of insurance to the application, a correct 
copy of the latter must be attached to the policy, and, unless 
this is done, the application shall not be considered a part of 
the policy or contract between the parties. Held, That a fail- 
ure to attach a correct copy of the application to the policy 
would not exclude an insurance company from showing that 
the policy was procured by fraud. 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 

Southern Life Ins. Co. v. Hill (Ga. C. A.): 

70 Southeastern Reporter (March 11, 1911) 186. 

Bankruptcy — Exemptions — Statute — When and by Whom As- 
serted: 

Sec. 2141, Miss. Code 1906, provides: "The proceeds of a 
life insurance policy not exceeding three thousand dollars, pay- 
able to the executor, or administrator of the insured, shall inure 
to the heirs or legatees, freed from all liability for the debts 
of the decedent. The bankrupt carried a $3,000 policy on his life 
payable to his executor or administrator. Held, That under the 
statute the proceeds of the policy, as well as its cash surrender 
value were exempt. Held, further. That the bankrupt's legal 
representatives, after his death and before asserting his ex- 
emption, had the same right to the benefit of the exemption 
as the bankrupt himself had. 

Same — Same — Same : 

Sec. 70a, of the Bankrupt Law 30 Stat. 565 (U. S. Comp. 
St. 1901, p. 3451) provides: "That when any bankrupt shall have 
any insurance policy which has a cash surrender value payable 
to himself, his estate, or personal representatives, he may, 
within thirty days after the cash surrender value has been as- 
certained and surrrendered to the trustee by the company issu- 
ing the same, pay or secure to the trustee the sum so ascer- 
tained and stated, and continue to hold, own, and carry such 
policy, free from the claims of the creditors participating in 
the distribution of his estate under the bankruptcy proceed- 
ings." Held, That this section had no application to policies 
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expressly exempted by statute of the State In which the bank- 
rupt resided. 

[Judgrment for defendant below. Here affirmed agralnst trustee.] 

Dreyfus v. Barton (Miss. S. C): 

54 Southern Reporter (March 11. 1911) 254. 

Action on Premium Note — Pleading — Payment: 

In an action on a premium note, the company alleged that 
no part of said note had been paid, and that the amount named 
therein was then due. In his answer, defendant denied every 
allegation. Held, That the defense of payment should have been 
specially pleaded, and could not be proved under the general 
denial. 

Same — Parol Evidence — Alteration of Written Instrument: 

In an action on a premium note, the maker thereof set up 
in defense that there was an agreement between him and the 
agent that the note was not to be paid in money but in services. 
Held, That the pirovisions of the written contract evidenced by 
the note could not be altered by a contemporaneous parol agree- 
ment 

Same — Defenses — Sufficiency of Answer: 

In defense to an action on a premium note, the maker al- 
leged that shortly after the issuance of a certain policy, the 
plaintiff company notified him to return the policy, assigning as 
its reason that it was necessary to change the policy so as to 
conform with a ruling made by the Insurance commissioner; 
that the policy was returned and was canceled; and that the 
consideration for said note thereby failed. Held, That the an- 
swer was insufficient in that it failed to allege that the note 
in controversy was given in payment for the policy canceled. 

[Judgement for company below. Here affirmed In favor of com- 
pany.] 

Welles V. Colorado Nat Life Assur. Co. (Colo. S. C.) : 

113 Pacific Reporter (March 13, 1911) 624. 

Action on Policy — Pleading — Death of Insured: 

There can be no recovery on a life insurance policy unless 
it is pleaded and proved that insured is dead. 

Same — Same — Same: 

After alleging the disappearanse of the insured and the 
fact that he had not been seen or heard of for nearly forty years, 
plaintiff alleged that by virtue of the premises and in presump- 
tion of law the insured died. Held, That the averment of pre- 
sumptive death is insufficient; facts, and not presumptions, con- 
clusions, or the evidence of facts, must be pleaded. 

Disappearance — Presumption — Statute — Construction: 

Sec. 2747, Bums' Ann. St 1908, provided that: "When any 
resident of this State shall have absented himself from his usual 
place of residence, and gone to parts unknown, for the space of 
five years, leaving property, real or personal, without having 
made any sufficient provision for the management of the 
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same * * * It shall be presumed and taken by such court 
that such person is dead." Held, That this act did not abro- 
gate the common-law presumption, except in the matter of 
estates of absentees, and then only by complying with the 
terms and provisions of the statute. 

Same — Same — Same — Same: 

Sec. 2748, Bums' Ann. St 1908, supplemental to Sec. 2747, 
which creates a presumption of death after five years' absence 
for the purpose of administering the estate of such absentees, 
provides that after a person has been absent and unheard of 
for five years it shall be presumed and taken by all courts that 
such absentee was dead on the first day of his diappearance. By 
proviso, a party holding or entitled to the proceeds of a policy 
of insurance upon the life of such absentee and whose duty it is 
to make proof of death of such absentee, shall not be required 
to make other proof of death than the fact of the disappearance 
of insured for five years continuously. Held, That under these 
sections it would not be presumed that an insured, whose 
premiums were paid for a period of ten months after his disap- 
pearance, had died before the lapse of the policy. 

Same — Same — Time of Death: 

The presumption of life is strong, and continues imtll it 
is overcome by the presumption of death, which arises after 
seven years of tmexplained absence; but there is no presump- 
tion as to the time of death within the seven years. In the 
absence of proof the absentee is presumed to be living for 
seven years from the time of his disappearance. 

[Judgment, for plaintiff below. Here reversed in favor of com- 
pany.] 

Connecticut Mut Life Ins. Co. v. King (Ind. A. C.) : 

93 Northeastern Reporter (March 14, 1911) 1046. 



Policy — Insurable Interest — Partnership: 

A co-partnership has an insurable interest in the life of one 
of the partners. 

Same — Same — ^Assignment to Corporation: 

Whether a corporation has an insurable interest in the life of 
a stockholder is not decided. But an insurance contract, which 
has been issued and carried in good faith upon the life of a 
member of a co-partnership, may be assigned by the co-partner- 
ship to the corporation organized for the purpose of succeeding 
to the business. 

Same — Assignment — Parol Contract: 

An assignment by the beneficiary of a life insurance policy 
may be made by parol; no objection being interposed by the 
company. 

[Judgment for corporation below. Here affirmed.] 
Rahders, Merritt & Hagler v. People's Bank of Minne- 
apolis et al. (Minn. S. C.) : 

130 Northwestern Reporter (March 17, 1911) 16. 
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Action on Promlum Note— Consideration — Acceptance of Note — 
Waiver: 

The policy provides that: "In case any premium is not paid 
when due, according to the terms of the contract, at the office 
of the company in the city of ♦ • • or to agents when 
they produce receipts signed hy the president or secretary, then 
in every such case the policy shall cease and determine/' For 
the second premium, insured executed a note and delivered it 
to an agent. This agent, insured testified, did not give him 
a receipt signed by the president or secretary of the company, 
nor did he remember of receiving a receipt from the company. 
Evidence on behalf of the company showed that a receipt had 
been mailed acknowledging the acceptance and receipt of the 
note. Insured contends that inasmuch as the payment of the 
second premium was not made in accordance with the terms of 
the contract, the policy lapsed and there was no consideration 
for the note. Held, That the policy was not forfeited for non- 
payment of the premium under the forfeiture clause as the ac- 
ceptance of the note by the company was a waiver of the form 
of payment, and insured was liable on his note. 

[Judgment for defendant below. Here reversed in favor of com- 
pany.] 

State Life Ins. Co. v. Chowning (Okla. S. C.) : 

113 Pacific Reporter (March 20, 1911) 715. 



Policy— Non-Payment of Premium — Extended Insurance — Statute: 
Where the policy contained no provision for a surrender 
value equal to the net value of the policy as provided in Sec. 
7900, Rev. St. Mo. 1899, then Sec.7897, providing that after the 
payment of three annual premiums a policy is not forfeited for 
non-payment of premium, applies, and insured is entitled to 
have three-fourths of the net value, as therein computed, used in 
purchasing temporary insurance. 

Same — Net Value — Computation — Judicial Notice: 

The rule, that courts will take judicial notice of ordinary 
mathematical propositions, as well as of scientific facts which 
universal experience has rendered axiomatic, is not applicable to 
the ascertainment of the present net value of a life insurance 
policy, depending partly on extraneous facts and partly on the 
accuracy of an intricate computation. 

Same— Extended Insurance— Evidence Considered: 

The policy provided for extended insurance after three an- 
nual premiums had been paid, for such term as the reserve value, 
computed by the American Experience Table of Mortality with 
three per cent, interest, after deducting all indebtedness of the 
insured to the company, would purchase. The policy was for 
$"iO0 and was issued at the age of 4'). Insured paid premiums 
for three and one-half years. He died 3 years and 214 days 
after the lapse. According to the tal)le of extended insurance 
contained in the policy, he would have been entitled to 3 years 
and 249 days had there been no indebtedness. His indebtedness 
to the company however was $12.58. As shown by the testi- 
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mony of the expert actuary, the reserve on a whole life policy 
for $500, issued at the age of 45 years, at the end of ^V2 years, 
according to the combined experience table of mortality, with 4 
per cent, interest, would be $32.27. Deducting from this amount 
the amount of the loan certificate ($12.58) — the indebtedness of 
the insured to the company — there would be $19.GI) with which 
to purchase term insurance under the terms of the policy. The 
actuary further testified that the net single premium for three 
years' term Insurance would be $20.94, a sum greater than $19.69. 
Held, That giving the policyholder a calculation of 4 per cent, 
interest instead of 3 per cent., as provided by the policy under 
the terms of the policy for extended insurance, such term in- 
surance would have expired prior to his death. 

Same — Same — Indebtedness — Estoppel : 

The beneficiary of a life Insurance policy which provided 
that the insured might borrow upon the policy cannot, in assert- 
ing the right to extended insurance after default, question the 
validity of a loan upon the policy for the purpose of paying a 
premium. 

[Judgment for company below. Here affirmed In favor of com- 
pany.] 

Leeker et al. v. Prudential Ins. Co. (Springfield C. A.) : 

134 Southwestern Reporter (March 22, 1911) 676. 

Policy — Assignment — Approval of Company-^Who May Ques- 
tion: 

The absence of an acceptance or approval by the insurance 
company of an assignment of a life insurance policy can be set 
up only by the company, for whose protection such an ap- 
proval is required. 

Same — Same — ^Wlli — Evidence Considered : 

A paper certifying that, in the event of anything happening 
to the subscriber or his death, his sister should get his life 
insurance, and reciting as a consideration therefor an indebted- 
ness for board and care. Held, To be an equitable as- 
signment of the policy and not a testamentary disposition. 
[Judgment for assignee.] 
Re Wirt's Estate (Philadelphia Co. C. P.) : 

68 The Legal Intelligencer (March 24, 1911) 182. 

Agent — Imputation of Knowledge — Collusion — Question for Jury: 

Where insured conspired with the company's agent to work 
a fraud upon the company, she thereby made him, to that ex- 
tent, her agent. In puch a case of dual agency the agent's knowl- 
edge of such facts as ordinarily would have prevented the issu- 
ance of the policy, and as would imply a waiver if the policy was 
in fact issued, cannot be imputed to t4ie company, and where 
there was evidence tending to show such collusion, the issue was 
for the jury. 

[Judgment setting aside Justice's judgment below and granting 

new trial. Her© aflirmed in favor of company.] 
Loftin V. Great Southern Home Benev. Assn. (Ga. C. A.): 
70 Southeastern Reporter (March 25, 1911) 353. 
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Application — Fraud — Burden of Proof— -Question for Jury: 

The answers to the questions contained in the application 
were warranted by insured to be true and material. The an- 
swers were written in the application by the company's medical 
examiner who examined the insured. Insured stated to the 
agent who solicited his application that he had kidney trouble 
and had been turned down by every physician in the town. 
There was no positive testimony tending to show fraud on the 
part of insured other than the mere inference arising from sign- 
ing the application containing the answers to be false. The' 
agent stated to insured that he had recently gotten a similar 
case through. The physician stated in his report that the in- 
sured's urine was clear and contained neither sugar nor albumen. 
Held, That the burden was upon the defendant to prove that the 
answers were tmtrue. Held, further. That under the circum- 
stances of the case the question whether insured was guilty of a 
conscious fraud was for the jury. 

Notice — Sufficiency — Estoppel : 

Knowledge of facts sufficient to put a reasonably prudent 
man upon inquiry, which, if pursued, would have resulted in a 
discovery of the fact, is equivalent to actual notice. 

Same — Knowledge of Agent — When Imputed to Company: 

Mere knowledge on the part of an insured that the agent 
was acting adversely to his principal would not prevent the 
agent's knowledge from being imputed to the principal unless 
the insured participated with a fraudulent intent 

Agent — Fraudulent Acts — When Binding on Company: 

The company is bound by the acts of the agent, even when 
he Is actuated by a fraudulent intent. If he Is acting within the 
scope of his employment 

[Juderment for company below. Here reversed against com- 
pany.] 

Huestess v. South Atlantic Life Ins. Co. (S. C. S. C.) : 

70 Southeastern Reporter (March 26, 1911) 403. 

Action on Policy — Copy of Application — Instruction — Assumed 
Facts: 

Sec. 73, c. 118, Mass. Rev. Laws, provides that "every policy 
which contains a reference to the application of the insured, 
either as a part of the policy or as having any bearing thereon, 
must have attached thereto a correct copy of the application, and 
unless so attached the same shall not be cpnsidered a part of 
the policy or received in evidence." The suit was on policies 
which were lost or destroyed. The copies of the policies intro- 
duced by the defendant contained each a reference to the appli- 
cation "as a part of this contract" and had annexed to it a copy 
of the application. Held* That since the question whether the 
applications were annexed to the policies was for the jury, an 
instruction which assumed that correct copies of the applica- 
tions were annexed was properly refused as such fnstruction 
assumed the existence of a controverted fact 
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Application — False Statements — Intent — Materiality — Question 

for Jury: 

Sec. 21, c. 118, Mass. Rev. Laws, provides that statements in 
an application do not avoid a policy unless made .with an actual 
intent to deceive, or unless they increased the risks of loss. 
Held, That whether or not the statements of the applicant were 
made with intent to deceive, and whether or not they were ma- 
terial to the risk, were for the jury. 

Action on Policy — Burden of Proof — Statements in Application: 
In an action on a policy the burden of proof is not on the 
plaintiff to show affirmatively that all statements in the appli- 
cation material to the risk were true. 

Same — Same — Instruction — Harmless Error: 

The Jury were instructed that it is incumbent upon the plain- 
tiff "to prove that so far as (he) was concerned all has been 
done that is required on (his) part ♦ • • to make those 
policies payable, and it must appear affirmatively on (his) be- 
half • ♦ ♦ that the premiums ♦ ♦ ♦ have been paid, 
that the policy has become payable either by the lapse of time 
when it should become payable, or by the death of the party 
Insured." Held, That in view of of this instruction the refusal of 
the court to charge that the burden was on the plaintiff to show 
affirmatively that all conditions in the policy material to the 
risk and to be performed by the Insured or her representatives 
have been performed was not erroneous. 

Same — Proofs of Death — Sufficiency — Question for Jury: 

Where, in an action on a lost life insurance policy, the re- 
quirement of proofs of death was not fixed, except by copies of 
the policy and application Introduced by the company, the ac- 
curacy of which was denied by plaintiff, and there was some 
evidence that the company had expressed itself as satisfied 
with the proofs of death sent to it the question of the sufficiency 
of the proofs qf death was for the jury. 

Same — instructions — Ignoring Issues: 

An Instruction tendered by the company in an action on a 
policy issued by it, which ignored an issue raised by the plead- 
ings, was properly refused. 

Same — Exclusion of Evidence — Harmless Error: 

Where, in an action on a life insurance policy, the jury 
found that insured did not have consumption at the time of the 
application for the policy, the exclusion of the testimony that a 
physician had told insured's father that he thought she had 
consumption was not prejudicial to company; the evidence of- 
fered being admissible only to prove that, if insured had the 
disease, her father had notice of it, and not the fact of the 
disease. 

Same — Evidence — Conversations with Agent — Authority of 

Agent: 

Conversations with the general superintendent of the com- 
pany for the city In which insured lived, with refernce to the 
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sufficiency of proofs of loss were admissible. His authority as 
agent was a question for the Jury. 

[Defendant's exceptions overruled.] 

Monjeau v. Metropolitan Life Ins. Co. (Mass. S. J. C.) : 
94 Northeastern Reporter (March 28, 1911) 302. 

Application — False Statements — Question for Jury: 

Where the testimony conflicted as to whether or not the in- 
sured made false statements In his application, both the weight 
and sufl[iciency of the testimony, together with the credibility 
of the witness giving it, were questions for the jury. 

Same — Same — Engaged In Sale of Intoxicants: 

Insured warranted in his application that he was not con- 
nected with the sale or manufacture of intoxicating liquors. 
There was testimony to the effect that he was engaged in the 
grocery business and Incidentally in the sale of alcoholic liquors 
therein. Held, That the mere fact that the insured conducted 
a grocery store in which, at times, he sold alcoholic liquor was 
not necessarily inconsistent with his statement that he was not 
engaged in the sale of intoxicating liquor. 

Insurable Interest — Niece and Uncle: 

A niece has an insurable interest in her uncle's life. 
[Judgment for plaintiff.] 

Marzulli v. Metropolitan Life Ins. Co. (N. J. S. C.) : 
78 Atlantic Reporter (March 30. 1911) 1051. 

"Chattel IVIortgage"— "Pledge"— Definitions: 

A chattel mortgage* is a present transfer of title to the mort- 
gaged property, with a defeasance. Upon the payment of the 
debt or the performance of the obligation secured, the title to 
the property reverts to the mortgagor. A pledge is a transfer 
of the possession of personal property, not the title, as security 
for the performance of some act by the pledgor, with provisions 
for the sale of the property or other disposition thereof by the 
pledgee upon the pledgor's default. 

Loan Contract — Nature of Contract — Pledge or Mortgage: 

To obtain a loan, insured executed the following agreement: 
"In consideration of the amount of said loan, the party of the 
second part hereby assigns, transfers, and sets over all of his 
right, title, and interest in and to said policy No.306,404, issued by 
said company on the life of Timothy R. Palmer, together with 
any and all moneys which may be or become payable under 
the same, to the company as collateral security for the payment 
of said loan with interest. The said party 6t the second part 
will forever warrant and defend the title of the said company to 
the said policy. In the event of default in the payment of said 
loan on the date herein above mentioned, the company is hereby 
authorized at its option, without notice, and without demand 
for payment, to cancel said policy, and apply the customary 
cash surrender consideration then allowed by the company for 
the surrender or cancellation of similar policies, namely $1,445, 
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to the payment of said loan, with interest, the balance, if any, 
to be payable to the parties entitled thereto on demand." Held, 
That although there is language in the agreement indicating a 
present transfer of the policy, one of the essentials of a chattel 
mortgage, this is not conclusive that the parties intended to 
enter into the relation of mortgagor and mortgagee. The trans- 
fer of title was not upon condition, another essential element 
of a mortgage, and the transaction in fact took the form of a 
pledge; the policy being delivered as security for the repayment 
of the loan with authority on the part of the pledgee to appro- 
priate the same to its own use, by the cancellation thereof, on 
the pledgor's default. All the essentials of a pledge are here 
presented, and though some doubt may arise, when viewed from 
a strict application of legal definitions and rules, the law in 
such cases favors the conclusion that the transaction was a 
pledge, and not a mortgage. 

Action on Policy — Pleading — Payment of Loan: 

In an action to recover upon a life insurance policy, ma- 
tured by the death of the insured, it is not necessary, in order 
to maintain the action, to plead or prove the payment or tender 
of a loan as security for which the policy was pledged to the 
company. All such indebtedness may be interposed by the com- 
pany as a counter-claim or set-ofC. 

Loan Contract — Pledge — Enforcement: 

That parties to a contract of pledge may by agreement pro- 
vide the manner and method for the enforcement of the same, 
provided the method agreed upon be no in violation of law. 

Same — Same — Penalty — Validity of Contract: 

A paid-up policy of life insurance for $5,000 was pledged to 
the issuing company by the insured as security for the payment 
of a loan made to him by the company. The contract provided 
that, in case of the failure to make payment of the money at the 
time it became due, the company might, without notice, cancel 
the policy by applying the "customary surrender consideration 
then allowed by the company for the surrender for cancellation 
of similar policies, namely, $1,445," to the payment of the loan, 
paying the balance, if any, to the insured. The loan was not 
paid, and the company canceled the policy in the manner pro- 
vided for by the contract. Held, (a) That if the "customary cash 
surrender consideration" represented the substantial value of the 
policy, the contract was valid, and the cancellation effectually 
terminated the rights of the insured therein; (b) but if the "cus- 
tomary cash surrender consideration" so agreed upon as the basis 
for cancellation was substantially less, and substantially dis- 
proportionate to the actifal value of the policy, the contract im- 
posed upon the insured a penalty for his default, and, in so far 
as it authorized a cancellation, is void. 

[Judgment for company below. Here reversed against com- 
pany.] 
Palmer et al. v. Mutual Life Ins. Co. of N. Y. (Minn. S. C.) 
130 Northwestern Reporter (March 31, Itll) 260. 
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Action on Poliqy — Measure of Recovery — Penalty — Demand: 

Where there was no proof of a demand of payment prior to 
the commencement of the suit on a policy, the plaintifC was not 
entitled to recover the statutory penalty or attorney's fees. 

Release — Consideration — Materiality — Questions on Appeal: 

The question of want of consideration of a release will not 
he considered on appeal where it appears from the evidence that 
such release was procured hy such duress, as in itself author- 
ized a Judgment against the company. 

[Judirment for plaintiff below. Here affirmed against com- 
pany.] 

Bankers Reserve Life Co. v. Ellison (Tex. C. C. A.) : 

135 Southwestern Reporter (April 6, 1911) 226. 

Policy — Rule of Construction: 

Where there is no uncertainty as to the meaning of an in- 
surance contract, and the same is legal and not against public 
policy, it will be enforced as made. 

Same — Extended Insurance — Insufficient Proof: 

In January, 1906, insured borrowed from the company the 
full amount of the reserve on his policy. He defaulted in pay- 
ment of the July premium. It is claimed that at the death of 
the assured there was a surplus or profit to the credit of the 
policy, which continued it in force, and therefore the plaintiff 
was entitled to a judgment for the full amount named therein. 
The policy provides in express terms: "If the insured is living 
on the thirteenth day of June, nineteen hundred and nineteen, 
which is the end of the twenty-year accumulation period of this 
policy, and, if the premiums have been duly paid to that date 
and not otherwise, the company will apportion to the insured hie 
share of the accumulated profits." No surplus or profits could 
be ascertained or credited to this policy until the date of its 
maturity, which is the 13th day of June, 1919. Heldf That the 
claim for extended insurance was not made out. 

Same — Notice of Forfeiture — Statute: 

"Insurance business transacted in the State of Nebraska 
by a New York insurance company without any provision that th€ 
New York laws shall govern^ is not subject to the provisions ol 
the New York statute requiring a notice to be mailed to the 
policyholder in that state as a condition of forfeiture for non- 
payment of premiums," as such statute has no extra territorial 
force. 

[Judgment for plaintiff below. Here reversed in favor of com* 
pany.] 

Rye V. New York Life Ins. Co. (Neb. S. C.) : 

130 Northwestern Reporter (April 7, 1911) 434. 

Policy — Form — Class of Insurance — Statute: 

An industrial policy issued by the defendant provided: 
"One-half only of the above sum payable if death Occur withiD 
six calendar months from date, and the full amount if deatb 
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occur thereafter." On the third page is this proyision: "Ac- 
cidental Death. In the event of the death of the insured from 
accident within six calendar months from the date of this 
policy, the full amount of insurance named in the first schedule 
will be paid, subject to the policy conditions." Sec. 34, c. 576, 
Mass. St. 1907, requires that accident insurance must be 
written in separate and distinct policies. The question is 
whether the provision in the policy which excepts death from 
accident within six months from the broader provision that 
limits the payment to one-half the amount of the policy if 
death occurs within six calendar months, makes this accident 
insurance. Heldf That in issuing policies of this kind the 
company is not doing a business of insurance against accident, 
except as all life Insurance which includes death by accident 
is to that extent insurance against accident It is not the 
giving of direct, affirmative benefits of a special kind on ac- 
count of the accident. The exception of this class of cases 
from a limitation upon the ordinary rights of an insured 
person was established for the prevention of fraud of a kind 
that has no relation to deaths by accident. 

[Judgment holding: form of policy to be legal.] 

Metropolitan Life Ins. Co. v. Hardison, Ins. Comr. (Mass. 
S. J. C): 

94 Northeastern Reporter (April 11, 1911) 477. 



Policy — Beneficiary — ^Testarrentary Designation : 

Prior to his marriage insured obtained a policy upon his 
life, payable, in the event of his death, to his executors, admin- 
istrators, or assigns. When the policy was delivered, or shortly 
thereafter he stated to the agent of the company that in the 
event he should die without having married he wanted his 
father to receive the benefit of the policy, but in the event of 
his marriage he desired his wife to have the benefit thereof. 
The agent then wrote the following memorandum, which was 
signed by insured and then pinned to the policy: "McComb 
City, Miss., Oct. 1, 1902. This is to certify that I, Yancey E. 
White, have this day made my father, J. E. White, the sole 
beneficiary of the policy in the event of my death by accident 
or otherwise. Witness my hand this first day of October, 1902. 
The policy with the memorandum pinned to it, remained in 
his trunk until death. In the meantime White married, and at 
his death left surviving him a widow and two children. White 
paid no premiums on this poUcy after his marriage, and seems 
to have been under the impression that it had thereby lapsed. 
The policy was in fact still in force, by reason of an extended 
insurance clause contained therein, and after White's death 
was by the company paid to his administrator. White's father 
claims to be the beneficiary of this policy, and this proceeding 
was instituted in order to ascertain whether the money in the 
hands of the administrator should be paid to his father or 
to his widow and children. Held* That the memorandum was 
testamentary in character and was void because not executed 
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with all the formalities attending the execution of a will, and 
the proceeds were therefore not payable to his father. 

[Judgrment for father below. Here reversed In favor of wife 
and children.] 

White et al. v. Ratcliff (Miss. S. C.) : 

64 Southern Reporter (April 15, 1911) 658. 

Policy — Issuance to One without Insurable Interest — Pubiic 

Policy: 

The issue of a policy to one who has no Insurable interest 
in the life of the insured, but who pays the premiums for the 
chance of collecting the policy, is invalid because it is a 
wagering contract, and against a sound public policy. 

Same — Assignment to One without Insurable interest — Validity: 
The assignment of a policy of insurance to one having no 
insurable interest in the life of the insured, though issued to 
one having such insurable interest, will be ineffective and in- 
valid if such assignment was made in pursuance of an agree- 
ment made at the time of the issuance of the policy. 

Same — Insurable Interest — Uncle and Nephew: 

The relationship of uncle and nephew is not in Itself suf- 
ficient to constitute an insurable interest, where there is no 
reasonable ground of expectation of support to be furnished by 
the insured to the beneficiary. 

Same — ^Assignment — ^Wager Contract — Recovery of Premiums: 

B, after taking out two policies of insurance on his life 
payable to his estate, assigned them to W, his nephew, in 
pursuance of a verbal agreement made prior to the time the 
policies were applied for. It was agreed that after two years 
one of the policies might be released from the assignment, if 
B would assume payment of the premiums on both policies, 
and if B refused to pay the third premium, the policy should 
revert to W. W paid the first two premiums, and B died be- 
fore the third became due. Heldt That the contract was a 
wagering contract, and W was entitled to recover only the 
amount of premiums paid by him, and any indebtedness of 
the insured to him. 

[Judgrment for plaintiff below. Here reversed in favor of ad- 
ministrator.] 

McRae v. Warmack (Ark. S. C.) : 

135 Southwestern Reporter (April 19. 1911) 807. 

Action on Policy — Misrepresentations — Documentary Evidence 

— Identity of Persons: 

Insured stated in her application that she had never had 
any serious illness or disease. The company undertook to 
prove that at the time of the application she was suffering from 
pulmonary tuberculosis, and that she knew of such condition 
of her health. To prove this defense, a physician was called 
as a witness, who testified that he was in charge of one of 
the city's public dispeusaries. In that capacity he had made 
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certain entries on a record card, which contained answers to 
questions put by him to a woman patient who had given the 
name of Margaret Douler. This was likewise the name of the 
insured. This woman patient was suffering from some ailment. 
The card contained an address of the woman patient as a 
resident of Sackett street, Brooklyn. The insured at one time 
resided on the street so indicated. This address, however, was 
not put on the card by the witness, and he had no knowledge 
of how it came there. He had made certain entries on the 
card when the patient called at the clinic at various times 
and he swore that these entries were true when made, al- 
though he no longer had any personal recollection of the mat 
ters so entered. The defendant offered the card in evidence, 
and it was excluded upon objection; the defendant excepting 
to the ruling of the trial court. The court rejected the evi- 
dence on the ground that there was not sufficient proof of 
identity between the insured and the patient, and on the fur- 
ther ground that the record card was not competent evidence, 
even If identity be assumed. A similar question arose as to 
the introduction of another record card, kept by a witness who 
was a nurse in the employment of the board of health, relating 
to the case of a patient known as "Margaret Douler." This 
card was likewise excluded when offered in evidence. Held, 
That the similarity of names made a prima facia case of iden- 
tity. Held, further, That, while these record cards were not 
competent evidence of their contents simply as records, yet 
where It was shown that the entries thereon were made by 
the witness at the time of the happening described as taking 
place in his presence, and were honestly made by him, such en- 
tries were admissible where the witness has ceased to have any 
personal recollection of the facts in question. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Douler v. Prudential Ins. Co. of America (N. Y. S. C, 
App. Div.): 

128 New York Supplement (AprM 17, 1911) 396. 

Action on Policy — Insurable Interest — Good Faith — Evidence: 

In an action on a policy it was competent for the plaintiff, 
a nephew of the insured, to show that an affectionate rela- 
tionship existed between him and his uncle as tending to show 
good faith on his part and to rebut the idea that he had en- 
tered into a wagering contract and was merely speculating on 
the life of his uncle. 

Same — Same — Same — Same : 

Where an uncle had assigned policies to his nephew, and 
the company claimed that it was not liable because the policies 
were procured through the influence of the nephew and were 
wagering contracts, it was competent to show by the company's 
agent the circumstances attending the signing of the applica- 
tions for the insurance, and the delivery of the policies to in- 
sured, and for the nephew to testify that he knew nothing of 
the transaction before the policies and the aflsignment of them 

1911-11 



Digitized by VjOOQ IC 



162 DIGEST OF INSURANCE CASES. [Vol. XXIV 

were brought to him by the agent This evidence related to 
the question of good faith, and as to whether or not there had 
been a delivery of the policy to the insured. 

Same — Delivery — Evidence — Question for Jury: 

The policy stipulated that it would not be in force until 
the payment of the first premium during the good health of 
the insured. Held, That the failure of insured to pay the first 
premium was evidence that the policy had not been delivered, 
but not conclusive. If there was any evidence of its delivery, 
the question was for the jury. 

Policy — Prepayment of First Premium — Waiver: 

It was provided in each policy that: "This policy shall not 
take effect until the first premium hereon shall have been actu- 
ally paid during the lifetime and good health of the insured and 
within sixty days from the date hereof, a receipt for which pay- 
ment shall be the delivery of this policy." All the premiums 
were paid by the nephew, and the first was not actually paid 
before the policies were assigned to him. There was evidence 
tending to prove that the local agent of the company knew that 
the nephew did not have an insurable interest in the life of the 
insured, and that it was the purpose of the insured to have the 
policies assigned to him and for him to pay the premiums, and 
that the local agent informed the State agent of the company of 
these facts, who, in turn, gave the home office the same infor- 
mation. It was also in evidence that, after obtaining this infor- 
mation, the company forwarded the policies and the forms for 
the assignments to its local agent, in order that the policies 
might be delivered, and that, prior to the receipt of the policies 
and assignment by the said agent, the nephew knew nothing of 
the transaction. Three subsequent premiums were .accepted. 
Held, That the evidence showed a waiver of the provision that 
the policy should not be in force until the payment of the first 
premium. 

Same — ^Wagering Contracts — insufficient Proof: 

Where a nephew did not procure the issuance of policies on 
his uncle's life, and knew nothing of the transaction before the 
policies, and assignments thereof to him, were brought to him, 
the fact that he paid the first premiums would not render the 
policies void as wager contracts. 

Same — "Delivery" — Constructive Delivery: 

To constitute a good delivery it is not necessary that the 
policies should have been in the actual possession of the in- 
sured, as delivery is largely a question of intention, as evidenced 
by words or acts. 

Same — Same — Requisites: 

The requisites of a valid delivery may be said to be three: 
(1) There must be an intention on the part of the person exe- 
cuting the policy to give it legal effect as a completed Instru- 
ment; (2) this Intention must be evidenced by some word or act 
indicating that the insurer has put the Instrument beyond his 
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legal control, though not necessarily beyond his physical con- 
trol; and (3) the insured must acquiesce in this intention. 

Same — Same — Intention: 

The doctrine that it Is the intention of the parties that con- 
trols, and not the transfer of possession, applies to Insurance 
policies. 

Same — Same — Evidence Considered: 

There was evidence practically uncontroverted that the 
agent of the defendant solicited the insurance; that the insured 
told him he would take the policies and his children would pay 
the premiums; that he afterwards told the agent his children 
could not pay the premiums and that he wished the nephew to 
have the policies; that the agent told him his nephew did not 
have an insurable interest, but that he could take the policies, 
payable to his estate, and assign them to the nephew; that the 
insured applied for the policies payable to his estate, and they 
were so issued by the defendant; that the agent informed the 
defendant of these facts, and with this knowledge the defendant 
sent the policies and blank assignments to its agent; that the 
assignments were witnessed by the agent; that the policies and 
assignments were delivered to the nephew, who was ignorant of 
the matter and acted in good faith. Held, That the evidence 
was sufficient to show that the defendant intended that the poli- 
cies should be delivered to the insured. 

[Judfirment for plaintiff below. Here affirmed against company.] 
Hardy v. Aetna Life Ins. Co. (N. C. S. C.) : 

70 Southeastern Reporter (April 22. 1911) 828. 

Application — Use of Intoxicants — Construction: 

The application contained the following questions and an- 
swers: "Q. To what daily or extent do you use tobacco? A. 
Twenty-five cents a week. Q. Opium or other narcotics? A. No. 
Q. Alcoholic stimulants? A. None. Q. Wine or malt liquors? 
A. None. " And the questions: "Have you ever used opium or 
other narcotics, or ever used alcoholic stimulants, wine or malt 
liquors or tobacco to any excess? If so, when and for how long? 
Give particulars" — the answer was, "No." Held, That these ques- 
tions and answers referred t(S the customary or habitual use 
thereof, and not merely to an occasional use thereof or an ex- 
ceptional use to excess. 

Same— "Habit"— Definition: 

The habit of a person contemplates a course of conduct which 
is customary and show that he has acquired a tendency to pursue 
that course of conduct from frequent repetitions of the same acts. 
It does not contemplate occasional or exceptional acts. 

Statutory Penalty — Demand: 

Where after receiving notice of insured's death, with request 
for blanks upon which to make proofs of death, the company made 
no reply, and denied liability when suit was commenced, it was 
liable for the statutory penalty for non-payment, as it is not neces- 
sary that there should have been a formal demand for payment 
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of the policy before the penalty for its non-payment would attach. 
It is only necessary to show facts from which it can be reasonably 
Inferred that the company understood that payment was de- 
manded and that it refused to make same. 

Action on Policy — Insanity — Instruction: 

In an action on a policy where the beneficiary had killed in- 
sured and then herself, and where her administrator set up the 
defense of insanity, and instruction was given to the effect that 
if the beneficiary at the time she killed the insured, knew right 
from wrong and knew that it was wrong to kill him, then she 
was sane unless at the time, even though she knew right from 
wrong, she acted from an irresistible impulse arising from a defect 
in will caused by the diseased condition of her mind, and not 
from mere anger or revenge. Held, That the instruction fairly 
stated the law. 

Pol Icy — Forf eitu re — M u rder : 

The willful, unlawful, and felonious killing of the assured by 
a person named as beneficiary in a life policy forfeits all rights of 
such person therein. 

Same — Same— Same — Public Policy: 

It is unnecessary that there should be an express exception in 
a contract of insurance forbidding recovery where the beneficiary 
murders the insured. On considerations of public policy the death 
of the insured intentionally caused by the beneficiary of the policy 
is an excepted risk so far as the person thus causing the death is 
concerned. 

[Judgment for administrator of Insured. Here affirmed against 
company.] 

Metropolitan Life Ins. Co. v. Shane (Ark. S. C): 

1S5 Southwestern Reporter (April 26, 1911) 836. 



Mutual Benefit Society — Reinsurance— Rights of Members: 

Under a reinsurance contract by which the reinsurer uncondi- 
tionally agreed to assume payment of all of the contracts of mem- 
bers of a mutual benefit society then in good standing, such rein- 
surer could not require medical examination of a member before 
he could avail himself of the benefit of the reinsurance. 

Statutory Penalty — Vexatlousness — Evidence — Jury Question: 

The refusal to pay a claim without litigation was evidence of 
vexatlousness, as aifecting plaintiff's rlsht to recover a penalty 
under Rev. St. Mo. 1909, Sec. 7068, direct evidence being unneces- 
sary. Whether or not such refusal was vexatious was a question 
for the Jury. 

Same — Scope : 

Sec. 7068 Rev. St. Mo. 1909, authorizing a penalty for vexa- 
tious refusal to pay a loss, applies to life companies. 

[Judgment for plaintiff below. Here afllrmed against company.] 
Cox V. Kansas City Life Ins. Co. (Kansas City C. A.) : 

136 Southwestern Reporter (April 26, 1911) 1013. 
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Policy — Insurable Interest — Assignment: 

Any person may iDsure his own life and afterwards assign ttie 
policy to another, provided it be not done as a cover for a wager 
policy, even though the assignee have no insurable interest in the 
life of the insured. 

Same— "Legal Representatives" — Construction: 

The words "legal representatives" have a well-recognized 
meaning in law that are equivalent to executor or administrator, 
and are technical words, and when used in any legal instrument, 
and there is nothing in the context or otherwise to explain their 
meaning, they should be understood in their technical sense. 

Same — Same— -Assignment: 

Where there was nothing in the contract of insurance nor in 
any statute or provision in the charter of the company to indi- 
cate that the words "legal representatives" were used in their 
broader sense to mean heirs at law, and the policy was an endow- 
ment payable to the insured if he was alive at the end of 15 years, 
and to his legal representative if he died before that time, his 
heirs had no vested interest In the policy by use of such phrase, 
which would prevent the insured from assigning the policy. 

[Judgment for plaintiffs below. Here affirmed against company.] 
Page et al. v. Metropolitan Life Ins. Co. (Ark. S. C.) : 

135 Southwestern Reporter (April 26, 1911) 911. 

Action on Premium Note— Failure of Consideration: 

Where, in an action on a note given for the first premium on 
an insurance policy, there was no proof that the policy stipulated 
that it would be void if any note given therefor was not paid at 
maturity, the maker was liable, for unless the policy contained 
such a stipulation the non-payment of the note would not void it. 

[Judgment for plaintiff below. Here affirmed in favor of plain- 
tiff.] 

McGehee v. Rinker (Ga. C. A.) ; 

70 Southeastern Reporter (April 29, 1911) 962. 

Misrepresentations by Company — Participation in Profits — IMu- 

tual Company: 

That representations made by life insurance companies are 
not all true is a matter of general knowledge. Hence, represen- 
tations concededly intended to deceive prospective policy hold- 
ers or recklessly made by a stock company that it was doing a 
mutual business, and that policyholders, electing to take par- 
tinfpating contracts, had written in their contracts that they 
should share in the profits "as apportioned by the company" 
does not transform such company into a mutual company or 
even make the participating contracts, mutual insurance con- 
tracts, or estop the company from treating the surplus funds as 
belonging to the stockholders. 

Stock Company — Surplus-^DIvidends: 

The surplus accumulations of a stock insurance company 
belong to the company, represented by the stockholders; they 
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were not created for the benefit or protection of the participating 
policyholders; the disposal of the fund in dividends to stock- 
holders was within the sound discretion of the board of direc- 
tors of the company. 

Same — Commingling of Funds of Participating and Non-Partic- 
ipating Pol icyhoidere— -Misuse of F^anchi8e: 
The doctrine of commingling of funds cannot be resorted 

to in showing misuse of charter privileges by a life Insurance 

company where neither contract, law nor usage has required 

such company to keep its funds seperate. 

Quo Warranto Proceedings — Scope of inquiry: 

In quo warranto against an Insurance company for alleged 
misuse of its franchise, the only question for consideration is 
whether some public mischief is being done or threatened; a 
court cannot concern itself with the rights of policyholders or 
stockholders. 

[Petition dismissed.] 

State ex rel. Ellis, Atty. Gen., v. Union Central Life Ins. Co. 
(Hamilton C. C): 

82 Ohio Law BuUeUn (May 1, 1911) 262. 

Premium Rate — Reduction — ^Authority of Company — Future 

Business: 

An insurance company, acting through its board of directors, 
may at any time reduce its rates of premiums for future busi- 
ness, and that its discretion therein is uncontrolled, except that it 
would not be permitted to reduce the rates so low as to endanger 
the whole enterprise. If after long experience the company finds 
that its rates are excessive, it is not only its right, but its duty, to 
reduce them to a reasonable basis. And this may be done either 
by an actual reduction of the whole table of rates of premium or 
by increasing the amount of insurance which the old rates will 
thereafter purchase. The new rate or the increased amount of 
insurance, so far as this class of policies is concerned, would then 
become a part of the insurance contract, and would operate to 
the extent to which the benefit is conferred as a reduction in 
the premium rates. 

Same— Same — Same— Existing Poiicies: 

Sec. 12, Ch. 72, N. J. Laws 1907 (P. L. 1907, p. 133) required 
every domestic stock life insurance company to elect whether it 
would do business on the participating or non-participating plan, 
and prohibited the transaction of business on both plans. Defend- 
ant elected to do business on the non-participating plan. Held, 
That after electing to conduct Its business on the non-participating 
plan, the company could not give retroactive benefits to existing 
policyholders by a reduction in premium rates, or an increase in 
the benefits payable. 

Insurance Business — Public Interest — Ultra Vires Acta — Injunc- 
tion: 
Life insurance business is affected with a public interest, and 

the Attorney General of the State may move the court in his of- 
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flcial capacity to enjoin ultra vires acts, and he may proceed on 
his own motion without a relator. 

Corporations — Ultra Vires Acts — Injunction: 

An Injunction may be awarded to stockholders of an Insur- 
ance company to restrain the company from engaging In ultra 
vires acta where the pleadings are so framed as to raise the Issue 
properly. 

Same — Dividends — Compulsory Declaration : 

A court of equity may entertain a bill to compel a life Insur- 
ance corporation to declare dividends where there is a sufficient 
surplus over and above the necessities of the corporate business, 
and that dividends may not be withheld either fraudulently, im- 
properly, arbitrarily, or unreasonably. 

[Decree directing division of part of surplus.] 
Blanchard et al. v. Prudential Ins. Co. of America et al. (N. 
J. Ch.) : 

79 Atlantic Reporter (May 4, 1911) 533. 

Application — Construction — "This Year": 

"This year," in the question, "Has your weight changed this 
year?" contained in an application for insurance, means one 
year past, and not the preceding month^ of the then calendar 
year. 

Same — Same-— Connected with Sale or Manufacture of Beer: 

To state in an application for insurance that the applicant 
has no interest In or connection with the sale or manufacture 
of beer is not false, though the applicant is connected with the 
real estate department of a brewing corporation. 
[Judgment for plaintlCT.] 
Sweeney v. Life Assn. of America (111. A. C.) : 

152 111. App. 173. 



Policy — ^Application — Contract: 

Where the Intent to make the application a part of a policy 
clearly appears, the court, no matter what the phraseology may 
be, will read the application Into the contract of insurance, and 
construe the contract of insurance and the application together. 

KeUy V. Metropolitan Life Ins. Co. (111. A. C.) : 
152 111. App. 179. 

Application — Misrepresentations — Rescission: 

False representations by Insured in his application as to 
future matters, and as to matters not relied upon by the com- 
pany do not furnish grounds for rescission. 

[Judgment for plaintiff.] 

Samuels v. Life Assn. of America (111. A. C.) : 

152 III. App. 245. 
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Application — False Warrantle*-— Forfeiture : 

By the terms of the policy and application, the latter was 
made a part of the contract The statements in the application 
were warranted to be true, and there was no provision of the 
contract which changed the statements from their character as 
warranties. Held, That such statements were warranties and 
not representations, and where false, avoided the policy, whether 
innocently or intentionally made. 

Same — Statements as to Health — Bad Cold: 

A bad cold is so slight an ailment that it is not material to 
be known by the company either as affecting the risk or to put 
such company upon inquiry concerning the state of the health 
of the applicant. 

Action on Policy — Instruction — Error: 

In an action on a life insurance policy, there was no evi- 
dence of any statement made to the agent by insured as to her 
health other than those written in the application, except the 
immaterial statement that she had a cold. The insurance com- 
pany requested an instruction that, if insured had made false 
statements in her application regarding her health or falsely 
stated in her application that she had never been ill or was 
never sick, or falsely stated that she had never been seriously 
ill, and that she was then in good health, she could not recover. 
The court modified the instruction by inserting "or if she made 
such false statements to said agent or the company." Held, That 
there being no material evidence on which to ba&e such modifi- 
cation, the instruction was misleading and erroneous. 

[Judgment for company.] 

Cessna v. United States Life Endowment Co. (111. A. C): 
152 111. App. 653. 



Statute — Rebate — Recovery of Amount Rebated: 

Sec. 2600, Miss. Code 1906, provides that no life insurance 
company shall make any discrimination in favor of individuals 
of the same class and equal expectation of life, and prohibits the 
giving of rebates. To induce the defendant to apply for a policy 
the agent agreed that he would accept $300 in full payment of 
the first payment, which amounted to $950. Upon the death of 
the agent his administrator commenced suit against the insured 
to collect the amount rebated, which was the commission on the 
policy. Held, That the agreement was illegal and without con- 
sideration; and although both parties were in pari delicto, the 
administrator was entitled to recover bulance of premium. When 
insured accepted the policy, by virtue of the statute, he agreed 
to pay, as the first premium, $950. The law made him agree to 
pay that, and the courts will not hear any other contract than 
that written in the policy and application. 

[Judgment for Insured below. Here reversed against Insured.] 
Rideout v. Mars (Miss. S. C.) : 

64 Southern Reporter (May 6, 1911) 801. 
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Pol Icy — ^Warranty : 

Language of an Insurance contract, intended to create a 
warranty, must be definite and unambiguous. 

Same — Statements by Insured — Representations: 

Tlie policy stipulated: ''This policy is issued upoti an appli- 
cation which omits the warranty usually contained in applica- 
tions and contains the entire agreement." Held, That the state- 
ments of the applicant under such provision must be considered 
as representations and not as warranties. 

Same^"Vold"— Rescission : 

A provision of a policy stipulating that it shall be void upon 
certain conditions means voidable at the election of the com- 
pany, and to avoid such a policy it is incumbent upon the com- 
pany to elect to rescind and return the premiums paid by in- 
sured within a reasonable time. 

Same— Void Policy — Forfeiture of Premiums: 

The policy stipulated: "If this policy is or shall become 
void, all premiums paid shall be forfeited to the company." Held, 
That the stipulation is invalid. 

Same — Rule of Construction: 

Insurance contracts belong to that class that may be strictly 
construed and are so construed against the company whenever 
necessary to prevent a forfeiture of the policy. Where the policy 
contains inconsistent provisions or terms requiring construction, 
that view should be adopted, if possible, which will sustain, 
rather than forfeit, the contract. 

Same — Contract — Implied Provisions: 

The law is a part of every contract of insurance as much as 
if written therein at length. 

Knowledge of Agent — imputation to Company: 

The knowledge of the agent, who secured the application, de- 
livered the policy, and collected the weekly premiums, of the 
condition of insured's health is imputed to the company. 

Policy— Non-Waiver Clause— Waiver: 

The stipulation in a policy that none of its conditions can be 
waived except by indorsement thereon in writing may itself be 
waived by the company, either by express agreement or conduct 

Same — Forfeiture — Waiver: 

The right to forfeit an industrial policy on account of in- 
sured's previous physical condition is waived by retaining and 
collecting weekly premiums with knowledge of such condition. 

Action on Policy — Findings — Sufficiency of Evidence: 

Where insured was able to care for her household duties and 
to keep boarders, a judgment against the company will not be 
set aside for insufficiency of evidence to support a special find- 
ing that insured did not know that she had a serious disease 
when she made application for the insurance, where the evidence 
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on behalf of the company, tending to show that she had such 

disease, was not conclusive. 

[Judgment for plaintiff below. Here affirmed against company.] 
Metropolitan Life Ins. Co. v. Johnson (Ind. A. C.) : 
94 Northeastern Reporter (May 9, 1911) 785. 

Policy — Surrender by Insured— Beneficiary — Vested Rights: 

The rule that any disposition of a life policy by insured is 
void against the named beneficiary, who did not consent to or 
give authority for it, applies to a policy to which there are at- 
tached the Incidents of loan value, cash surrender value, and 
automatic extension by premiums paid; so that, sufficient pre- 
miums having been paid to automatically extend the policy, under 
its terms, without further payment, to a time beyond that at 
which insured died, the beneficiary can recover thereon, not- 
withstanding insured obtained loans on the policy from the in- 
surer, and then surrendered it to the insurer, and obtained from 
it the cash surrender value thereof, the application for loans and 
cash surrender value, required by the policy to be signed by the 
beneficiary, having been forged by insured, and the beneficiary 
not having authorized, consented to, or known of this, or partici- 
pated in the benefits thereof; there being no room for application 
against the beneficiary of the principle that, where one or two 
innocent persons must suffer for a loss, it must be borne by the 
one who by conduct, acts, or omissions made possible the loss. 
[Judgment for plaintiff below. Here affirmed against company.] 
Mutual Benefit Life Ins. Co. v. Willoughby (Miss. S. C.) : 
64 Southern Reporter (May 13, 1911) 834. 

Written Contracts — Reformation — Burden of Proof: 

There is always a strong presumption in favor of the correct- 
ness of the Instrument as written and executed, for It must be 
assumed that the parties knew what they had agreed, and have 
chosen fit and proper words to express that agreement in its 
entirety. In order to overcome this fair presumption, the one 
who alleges that there Is a mistake therein, and seeks to reform 
the contract, is required to make out his case by clear, strong, 
. and convincing proof; and until this is done the contract must 
stand and be enforced as it is written. 

Same — Same — Mutual Mistake: 

If reformation of a written contract be sought solely on the 
ground of mistake, it must appear that the mistake was material 
and common to both parties. A court cannot make for the 
parties a contract which they did not make and did not intend 
to make for themselves. A mistake by one party may sometimes 
be ground for rescission, but not for rectification or correction. 

Policy — Representations of Agent — Rescission — Estoppel: 

Insured was induced to apply for certain policies on the 
representations of the company's agent that at the end of the 
years all premiums would be returned with four per cent, inter- 
est. The policies delivered to insured contained no such pro- 



Digitized by VjOOQ IC 



1911.] LIFE (NSURAXCE. 171 

vision. He accepted them without reading them, although he 
could read» and paid the annual premiums for a number of years 
without objection, and continued payments after receiving in- 
formation sufficient to charge him with notice that the policies 
were not as represented. Held, That the conduct of insured 
amounted to an acquiescence in the terms of the policies as de- 
livered, and in the absence of fraud he could not rescind and 
recover the premiums. ' 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 

Clements v. Life Ins. Co. of Va. (N. C. S. C.) : 

70 Southeastern Reporter (May 13, 1911) 1076. 

Application — Representations of Agent — Fraud: 

Insured was an old man, unable to read, and illiterate, and 
had to rely upon the reading and representations of the com- 
pany's agent for his understanding of the terms of the policy. 
To induce insured to make application, the agent falsely repre- 
sented that insured, after the payment of ten annual premiums, 
would have returned to him the full amount of the premiums 
paid by him. Held, That the representations of the agent 
amounted to a fraud in law. It was an advantage taken of the 
plaintiff's illiteracy, in order to induce the making of the con- 
tract. As the plaintiff was unable to read and understand the 
terms of the policies, it will not be imputed to him as a negligent 
act that he requested the agent to read it to him and afterwards 
acted in reliance upon what he said. 

Same — Same — Same — Liability of Company: 

A life insurance company is liable for fraudulent representa- 
tions of its agent as to the provisions of a policy made to an 
applicant to induce acceptance of the policy. 

Action for Damages — Fraud of Agent — i^easure of Recovery: 

In an action by insured for damages for fraud of the de- 
fendant's agent, the measure of damages would be the amount 
paid for the insurance with interest 

[Judgment for plaintiff below. Here affirmed against company.] 
Briggs V. Life Ins. Co. of Virginia (N. C. S. C.) : 

70 Southeastern Reporter (May 13, 1911) 1068. 

Assignment of Policy — Compromise with Creditors — Release- 
Equitable Defenses — Pleading: 

Insured assigned his policy to a creditor as security for a 
debt Previous to his death he entered into a compromise with 
his creditors, paying 20 per cent, on the claims, payable in notes 
of a corporation. Defendant, to whom the policy had been 
assigned, accepted the compromise, but did not surrender the 
policy, and upon insured's death collected the amount due 
.thereon. Insured's administrator sued to recover the proceeds. 
Held, That by entering into the compromise the creditor re- 
leased its right to the proceeds of the policy, which it held as 
security. Held, further, That the claim of the defendant that it 
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had paid many premiums on the policy should have been pleaded 
to have entitled them to recover their equitable portion of the 
proceeds. 

[Motion for judgrment on pleadings below. Here reversed and 
motion granted conditionally.] 

McDonald v. H. E. Taylor & Co. (N. Y. S. C, App. Div.) : 

128 New Tork Supplement (May 22, 1911) 1048. 

Application-^Variance — Parol Evidence: 

The application contained the following stipulation: "The 
company shall incur no liability under this application until it 
has been received, approved, and the policy issued and delivered 
and the premium has actually been paid to and accepted by the 
company during the lifetime of the life proposed and while he is 
in good health." Held, That parol evidence of statements made 
by the agent were not admissible to vary the terms of the appli- 
cation. 

Same — Signing without Reading — Estoppel — l^istake: 

By signing a written contract without reading it, the signer 
is estopped to say that he did not know the contents, and a fail- 
ure to read does not constitute a mistake. 

Pol icy — Del i very — Waiver: 

The application stipulated that the contract would not be 
effective until the policy was delivered and the premium actually 
delivered during the good health of the applicant Held, That 
the action of the agent in refusing to deliver the policy to the 
applicant while she was sick in bed, although he retained a 
small payment on the premium until the death of the applicant, 
which was in less than three weeks, was not a waiver of the 
condition In the application, as the company had a reasonable 
time within which to see If the applicant was going to recover. 

[Judgrmprt for company below. Here affirmed in favor of com- 
pany.] 
McGregor et al. v. Metropolitan Life Ins. Co. (Ky. C. A.) : 
136 Southwestern Reporter (May 24, 1911) 889. 



Policy — Construction — Incontestable Clause: 

A provision of a policy that it shall be incontestable after 
one year except for the non-payment of premiums inures only 
to the benefit of the assured and his beneficiary, and can not 
be invoked by a stranger to the contract. 

Action for Damages — Fraudulent Procurement: 

The policy was procured by insured and the beneficiary 
and a third person, by fraudulently representing that the in- 
sured was in good health and an insurable risk. Relying on 
the representations, the policy was made incontestable after 
one year. Insured died shortly after the expiration of one 
year and the company was forced to pay the policy, whereupon 
it filed suit for damages against the third party because of his 
participation in the fraud. Held, That the payment of the loss 
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on the policy was the natural and probable consequence of the 
fraudulent reprcBentatlons, and a right of action inherred in 
the company because of the fraud. 

Same — Same — Pleading : 

In an action for damages against a third party for fraud in 
procuring the issuance of an incontestable policy which the 
company was compelled to pay, the company was bound to al- 
lege, with certainty and definiteness, fraudulent misrepresenta- 
tions made by the defendant, either directly or through an- 
other, with a direct allegation charging deceit by fraudulent 
representations. 

[Demurrer to declaration overruled In part.] 
Prudential Ins. Co. of America v. Mohr (U. S. C. S., R. I.) : 
186 Federal Reporter (May 25, 1911) 936. 

Action to Recover Premiums— Terms of Contract — Evidence: 

Where a formal written policy is delivered and accepted, 
the written policy, while it remains unaltered, will constitute the 
contract between the parties, and all prior parol agreements will 
be merged in the written Instrument; nor will evidence be re- 
ceived of prior parol inducements and assurances to contradict 
or vary the written policy while it so stands, as embodying the 
contract between the parties. Like other written contracts, it 
may be set aside or corrected for fraud or for mutual mistake; 
but, until this is done, the written policy is conclusively pre- 
sumed to express the contract it purports to contain. 

Same— Fraud — insufficient Proof: 

Insured testified that the agent had assured him that pay- 
ment of premiums on a policy such as was issued to him was 
as good as putting the money in a savings bank, and told him 
that under clause 4 of the policy he would get his premiums 
back with 4 per cent interest after a certain time. Insured 
could read and write and there was nothing to show any dis- 
parity between him and the agent Held, That the evidence was 
insufficient to show fraud or deceit inducing the insured to ac- 
cept the contract 

[Judgment of non-suit below. Here affirmed in favor of com- 
pany.] 

Wilson V. Life Ins. Co. of Virginia (N. C. S. C.) : 

71 Southeastern Reporter (May 27, 1911) 79. 

Contracts — Construction — Lex Loci: 

In construing contracts, made and to be performed in an- 
other state, the law of the state where the contract is made 
and to be performed controls; but this law, like any other fact, 
must be proven. 

Same — Same — Same : 

Insured, who lived in Wisconsin, took a policy in an insur- 
ance company domiciled in Ohio. Later he moved to Kentucky, 
where he died. More than a year after his death, his divorced 
wife, who was named as beneficiary in the policy, entered suit 
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on the policy* which limited the bringing of suits thereon to 
within one year after the insured's death. This provision was 
invalid in Kentucky, but was valid in both Ohio and Wisconsin. 
Held, That whether this contract is to be construed and gov- 
erned by the laws of the State of Wisconsin, where it was made, 
or the laws of the State of Ohio, where it is claimed it was to 
be performed, is wholly immaterial, for it certainly must be 
construed, and the rights of the parties thereunder determined, 
by the laws of one or the other of these States, and in either 
event the defense that the right of acticm on the policy has 
expired must be upheld. 

[Judgment for company below. Here affirmed In favor of com- 
pany.] 

Clarey v. Union Cent. Life Ins. Co. (Ky. C. A.) : 

136 Southwestern Reporter (May 31, 1911) 1014. 

Policy — Date of Execution — Statute— Suicide: 

The policy on its face was "executed this 9th day of May, 
1908." To give the insured the benefit of a lesser premium 
rate the policy was dated back some nine or ten days. The 
policy excluded the risk of suicide within one year. Insured 
committed suicide on the 11th day of May, 1909. Held, That in 
view of Sec. 5948 N. D. Rev. Code of 1905, providing that "an 
acknowledgment in a policy of the receipt of premium is con- 
clusive evidence of its payment, so far as to make the policy 
binding, notwithstanding any stipulations therein that it shall 
not be binding until the premium is actually paid," the com- 
pany could not show that the actual date of the issuance of a 
policy of life insurance was of a later date than the date recited 
in the contract, where the policy contains an acknowledgment 
of the receipt of the premium. Held, further. That under Sec. 
6064 of the same code, excluding the defense of suicide after 
one year, the company could not set up suicide occurring more 
than a year after the date of the execution of the policy as 
recited therein. 

Same — Suicide — ^When no Defense: 

The policy stipulated that the company should not be liable 
if insured committed suicide within one year. The statute pro- 
vided that suicide of the insured, after a policy has been in 
force one year, shall be no defense. Held, That, where the in- 
sured commits suicide while sane, after the expiration of one 
year from the date of the policy, the company is liable for the 
amount of the policy, even though it appeared that the act of 
the suicide was premeditated before the expiration of one year 
from the date of the policy, and even though the date of the 
liability of the company is fixed by the voluntary act of the 
insured, this being one of the risks assumed by the company. 

[Judgrment for plaintiff below. Here affirmed agrainst com- 
pany.] 

Harrington v. Mutual Life Ins. Co. of N. Y. (N. D. S. C.) : 
131 Northwestern Reporter (June 2, 1911) 246. 

Authority of Agent — Payment of Premium — Extension of Time: 

A cashier appointed by the company, officlng with a general 

agent and authorized to keep the accounts and make collections 
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and to have exclusive control of all policies, renewal receipts, 
and other vouchers within a territory embracing forty counties, 
and also having power to appoint agents to collect and receive 
premiums, will be deemed to have authority to extend the time 
for the payment of an annual premium, and especially so where 
general agents referred insured to such cashier in response 
to a request for an extension of the time of payment. 

Principal and Agent — Powers of Agent — Evidence: 

While the fact of agency may not be shown alone by the 
acts or declarations of the alleged agent, yet, when the relation 
is established and the scope thereof is under consideration, 
then, in the absence of fraud, the authority in fact exercised 
may be considered to show such agent's powers, particularly so 
where the principal offers no testimony as to the exact scope 
of his powers, and does not show want of knowledge of the 
exercise thereof. 

Same — Same — Estoppel : 

A corporation can only act through its agents, and general 
limitations promulgated as to the power of any given agent will 
yield to the power actually conferred upon him or actually ex- 
ercised by him with the knowledge and acquiescence of the 
company. Bona fide restrictions upon powers of subordinate 
agents should be enforced; however, a principal will not be 
permitted to allow the continued disregard thereof until called 
to account for the acts of the agent and then urge defensively 
those restrictions. 

Same — Same — Evidence: 

In 1905, when insured's annual premium became due, a 
cashier of the company officing with a general agent, extended 
the time of payment. Again, in 1906, insured requested an ex- 
tension of time of another such cashier, who agreed that the 
time of payment might be extended as requested. Held, That 
the course of dealing of the agents was not without probative 
effect on the question of their authority to extend time for the 
payment of premiums. 

Policy — Forfeiture — Non-Payment of Premium: 

Where a policy so stipulates, failure to pay the premium 
when due, in the absence of waiver, ipso facto forfeits all 
claims against the insurer. 

Same — Same — Waiver: 

Provisions of a policy of insurance stipulating a forfeiture 
may be waived, and if by any negotiations or transactions 
with the insured after a knowledge of a forfeiture, it recognize 
the policy, or does acts based thereon, or requires the insured 
to do some act or incur some trouble or expense, the forfeiture 
is thereby waived; however a waiver can not be inferred from 
mere silence. 

Same — Same— Same : 

The policy stipulated that it would become forfeitured Ipso 
facto if premiums were not paid as they became due. The pre- 
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mium was due March 24th, but was not paid. After this date 
the company had recognized the policy as existing and was 
continuously in correspondence and negotiation with him, until 
his death on April Srd, looking to the payment of the premium 
and the making of a loan for that purpose. ReXdy That the evi- 
dence was sufficient to establish a waiver of the forfeiture. 

[Judg^ment for plaintifT below. Here affirmed against com- 
pany.] 

Equitable Life Assur. Soc. v. Ellis (fex. C. C. A.) : 

137 Southwestern Reporter (June 7, 1911) 184. 

Policy— Contract— Statute — Fraud : 

Under Sec. 4579 of the Ala. Code 1907, providing that the 
whole insurance contract must be expressed in the policy, the 
policy including the documents adopted by reference and at- 
tached thereto constitutes the sole expositor of .the contract 
between the parties. An insurance company may not therefore 
sustain a plea that the insured has breached the contract by 
giving in evidence the warranties of an application for the 
policy, not incorporated in the body of the policy, or not so 
attached as to serve the purpose of the statute. However, 
there is no inhibition against the proof of representations 
made in the application to the extent they may be relevant 
and material to a plea of fraud in the procurement of the policy. 

Action on Policy — Fraudulent Representatlona—- 'Pleading: 

Where fraudulent representations are pleaded in defense 
to an action on a policy of insurance, it must be shown that false 
statements have been made with intent to deceive, that they 
related to matters intrinsically material to the risk, and that 
such representations were relied upon by the insurance com- 
pany. This rule has not been changed by Sec. 4572, of the Code 
of Ala. 1907, providing that no misunderstanding shall defeat 
the policy unless made with intent to deceive, or unless the 
matter misrepresented increased the risk of loss, or by Sec. 
4579, prohibiting any other contract of insurance except that 
expressed in the policy. 

Application — Misrepresentations — Materiality — Statute: 

Sec. 4572, providing that representations or warranties 
made in an application for insurance shall not avoid the policy 
unless made with intention to deceive, or unless the matter mis- 
represented was material to the risk, was intended to abolish 
the distinction between representations and warranties. 

Same — Same — Same — Same — Sufficiency of Answer: 

In defense of its liability, the company pleaded that in- 
sured falsely and fraudulently represented that he was in good 
health and safely insurable, and that these representations 
were material to the risk. Keia^ That these pleas were faulty 
in that they failed to state in what particular the representa- 
tions were false. Another plea, that insured was in perfect 
health and safely insurable, in that he was suffering from a 
disease of the aorta met this objection, but was still defective 
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in failing to aver that the disease increased the risk, for the 
court could not judicially know that every disease of the aorta 
increases the risk of loss. 

Action on Policy — Erroneous Ruling on Pleadings — Error: 

In an action on a life policy, defendant pleaded generally 
that insured's representation that he was in perfect health and 
safely insurable was false, in that insured had a disease of the 
aorta. Plaintiff invoked a ruling that the defense was insuffi- 
cient for failing to aver the particulars wherein insured was 
not safely insurable, and thus driving defendant to more specific 
averment. During the trial evidence bearing on the excluded 
defense crept into the case, and the court charged that, if in- 
sured represented that he had no reason to believe himself not 
to be in perfect health and safely insurable, and the Jury should 
find that insured knew he was not in perfect health and safely 
insurable, they must render a verdict for the defendant, pro- 
vided that misrepresentation increased the risk. Held, That 
the instruction did not render the ruling of the court in ex- 
cluding the defense harmless. 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 

Empire Life Ins. Co. v. Gee (Ala. S. C.) : 

55 Southern Reporter (June 10, 1911) 166. 

Policy— Insurable interest — ^Wager Contract: 

Two years after taking out a policy on his own life, insured 
sold it, together with a vested interest in certain property in 
which his mother had a life estate, to the defendant company. 
Two years after the sale insured died and thd proceeds were 
collected by defendant. Insured's administrator then entered 
suit to recover the proceeds from defendant, less the amount of 
premiums paid by it on the ground that defendant had no insur- 
able interest in insured's life. Held, That a creditor, to have an 
insurable interest in the life of his debtor, must show that at the 
time he took an assignment of the policy there was a valid 
existing indebtedness, in which event the relation of debtor and 
creditor would clearly exist. There being no such showing 
here, the assignment of the policy was a wagering contract and 
was invalid except as to the premiums advanced by the as* 
slgnee. 

[Judgment for defendant below. Here reversed in favor of 
plaintiff.] 

Taussig V. United Security Life Ins. & Trust Co. 
(Pa. S. C): 

79 Atlantic Reporter (June 8. 1911) 810. 



Action on Policy — Non-Payment of Premium — Parol Evidence: 

The policy, as did the application, stipulated that the con- 
tract would not be effective until the actual payment of the 
initial premium. At the time of the delivery of the policy in- 
sured's notes were accepted and a receipt given, which pro- 
vided that it, together with the policy, should be void if the 

1911-12 



Digitized by VjOOQ IC 



178 DIGEST OF INSURANCE CASES. [Vol. XXIV 

notes were not paid at maturity. Heldt That while the taking 
of the notes doubtless waived the actual payment until matur- 
ity of the notes, yet it is evidently competent to show by parol 
that said notes were not paid at maturity, in which event the 
policy became, according to the contract, absolutely void. 

Policy — Contract — Statute : 

Sec. 4579 of the Code of Ala. of 1907 provides that "no life 
nor any other insurance company, nor any agent thereof, shall 
make any contract of insurance, or agreement as to policy con- 
tract, other than is plainly expressed in the policy issued 
thereon." An application was attached to a policy stipulating 
that the application was a part thereof. Held, That the two in- 
struments constituted but one contract, and it necessarily fol- 
lows that whatever appears upon either is a part of the policy 
of insurance, and the spirit and purpose of the statute, as well 
as its letter, is complied with by attaching the two together on 
the same paper so that all of the provisions of the contract are 
before the eyes of the insured. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 

Satterfield v. Fidelity Mut. Life Ins. Co. (Ala. S. C.) : 

55 Southern Reporter (June 10, 1911) 200. 

Beneficiary — Vested Interest: 

The policy was payable "to the beneficiary of the insured 
last designated on the back of this policy, if living." Held» 
That the beneficiary had a vested interest subject to the rights 
of the insured to divest such right by surrender of the policy. 

Same — Same — Bankruptcy: 

The policy was payable "to the beneficiary of the insured 
last designated on the back of this policy, if living." Insured 
died four days after the beneficiary filed a petition in bank- 
ruptcy, leaving the bankrupt the designated beneficiary. Heldy 
That the interest of the bankrupt was a vested transmissible 
interest and therefore passed to the trustee in bankruptcy under 
Bankr. Act July 1, 1898, c. 54, Sec. 70a, 30 Stat. 565 (U. S. Comp. 
St 1901, p. 3451), providing that the trustee is vested with all 
property which, prior to the filing of the petition, the bankrupt 
could have transferred. 

[Ruling of referee denying trustee's claim to proceed reversed.] 
In re Hogan (U. S. D. C, Wis.) : 

186 Federal Reporter (June 15, 1911) 537. 

Action on Policy — Premiums — Pleadings: 

The policies gave 30 days of grace within which premiums 
might be paid after the dates specified for their payment. The 
premiums were payable July 8. Insured was granted an exten- 
sion of 60 days within which to make payment. No tender of 
premiums was made until October 5, and it was then refused 
and the policies forfeited for non-payment of premium. In an 
action on the policies it was alleged that the 60 days' extension 
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began at the end of the days of grace, to-wit: August 8. The 
company denied an extension to October 8, and alleged that no 
extension was made "for any other period of time except a 
sixty-day extension from July 8, 1903." It was contended by 
plaintiff that this averment was an admission that the extension 
of 60 days should be supplemented by the 30 days of grace and, 
as* so supplemented, would carry the policy until October 8. Eeld, 
That the allegation did not constitute an admission that tlie 
sixty-day extension should be supplemented by the 30 days of 
grace, so as to entitle the plaintiff to a judgment on the plead- 
ings. 

Same — Same — Forfeiture : 

In an action on certain policies the company set up non- 
payment of premiums in defense. The plaintiff contended that 
this constituted no defense because no forfeiture was stipulated 
for failure to pay premiums. By the terms of the policies the 
obligation of the company to pay was upon the condition that 
the premiums be paid in advance. Held, That the fact that no 
express provision of forfeiture was made was of no importance 
in view of the fact that the company's obligation was condi- 
tioned upon the payment of premiums in advance. 

[Judg:ment for company below. Here affirmed In favor of com- 
pany.] 
Jackson v. Mutual Life Ins. Co. of N. Y. (U. S. 0. 0. A., 
8th Cir.) : 

186 Federal Reporter (June 15. 1911) 447. 

Rebate — Statute — Acceptance of Notes In Payment of Premium: 
The Pennsylvania Anti-Rebate law, Act of May 3, 1909, Sec. 
1, P. L. 405, provides, inter alia, that no insurance company do- 
ing business in this commonwealth, or any agent thereof, shall 
allow or give, directly or indirectly, any special favor or advan- 
tage whatever, or any valuable consideration or inducement to 
insurance, nor shall such company make or permit any distinction 
or discrimination in favor of individuals or between insurants 
of the same class, nor shall any such company or agent thereof 
jnake any contract of insurance or agreement as to such con- 
tract other than as plainly expressed in the policy issued 
thereon. The policy provided: "That all premiums shall be 
payable in advance. The failure to pay any of the first three 
years' premiums or instalments thereof shall void and nullify 
this contract without notice to the insured or beneficiary or 
any action on the part of this company." The agent accepted 
notes in payment of the premium. Held, That the acceptance 
of the notes was an inducement or discrimination other than 
expressed in the policy and in violation of the rebate law, and 
their payment could not be legally enforced. 

[Rule for Judgment for want of a sufficient affidavit of defense 

discharged.] 
Ellis V. Anderson (Phila. Co. C. P.) : 

68 The Legal Intelligencer (June 16, 1911) 380. 

Policy — Delivery — Necessity: 

Unless expressly made so by the contract itself, an actual 
delivery of a policy of insurance to the insured is not essential 
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to the validity of the contract, and the rule under such circum- 
Btances is that a policy becomes binding upon the insurer when 
signed and forwarded to the insurance broker to whom the ap- 
plication for insurance was made, to be delivered to the insured. 
Where an application is made for insurance there is no liability 
until the application is accepted, but the acceptance and Issuing 
of the policy complete the contract. 

Action on Policy — ^Verdict — Special Findings — Inconsistency: 

The finding of the jury that the policy had not been deliv- 
ered to the insured was not the determination of any ultimate 
fact, or of a fact which had a controlling efiEect upon any ulti- 
mate fact, and was not so inconsistent with a general verdict 
in favor of the plaintiff that it should control the general ver- 
dict, and it was not error for the court to enter Judgment in 
favor of the plaintiff on the verdict 

Policy — Premium — Manner of Payment: 

It is not necessary to the taking effect of a policy of Insur- 
ance that the premium should be paid in cash. It can be paid 
by the giving of a note, or otherwise, if the parties so agree. 

Same — Same — Acceptance of Note — Wlien Constituting Payment: 
The policy stipulated that "failure to pay any premium or 
note, or interest thereon, when due, will forfeit, without notice, 
the policy and all payments thereon/' Held, That the fact that 
the insured executed a note and delivered it to the agent for the 
amount of the first year's premium, and that at the time of his 
death he was in default in the payment of the note, would not 
necessarily invalidate the insurance, notwithstanding the stipu- 
lation in the policy, as the agent may have taken the note under 
such circumstances as would constitute an absolute payment of 
the premium. 

Same — Same — Forfeiture — Special Findings: 

The policy stipulated that failure to pay any premium or 
premium note when due would forfeit the policy "excepting as 
herein provided." The jury found specially that insured exe- 
cuted and delivered to the agent a note for the first year's pre- 
mium and at the time of his death was in default thereon. The 
general verdict was for plaintiff. Heldt That the special find- 
ings did not show a forfeiture of the policy, there being no find- 
ings as to what the exceptions were. 

Action on Policy — Evidence — Representations of Clerk of Agent: 
One Baker, acting as clerk of the defendant's agent, brought 
the Insured and the agent together, which meeting resulted in 
the making of the application for insurance. Baker had repre- 
sented to insured that if he would take out a policy the agent, 
Jeffs, would lend him money and would hold the policy as se- 
curity until the notes given for the money loaned should be paid. 
Baker's testimony was objected to on the theory that Jeffs was 
authorized to hire such sub-agents only as were approved by the 
company. Held, That the testimony of Baker was not admis- 
sible upon the theory that he was acting as a sub-agent of de- 
fendant and could therefore bind defendant by such representa- 
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tions as he should make in securing an application for a policy 
of Insurance. Baker did not act as the sub-agent of defendant 
in this transaction. He did not secure the application of the 
deceased for the policy of insurance. He acted merely as the 
clerk of the agent Jeffs, making only such representations to the 
insured as he was authorized by Jeffs to make. Acting in this 
capacity, he brought the deceased and Jeffs together, and the 
application for the policy of insurance was made by the de- 
ceased, and, when the policy was issued and delivered to Jeffs, 
it was held by him in accordance with the arrangements made 
with Insured both by Jeffs personally and through the witness 
Baker. The testimony of this witness was admissible in order 
to show the nature of the contract between Jeffs and the in- 
sured whereby the notes were given to Jeffs and the policy was 
held by him for Chance, and not for the defendant, instead of 
being delivered into the manual possession of the insured. 

Same — Same — Admissions: 

A letter by the defendant company to plaintiff's attorney 
admitting that certain notes given by insured to defendant's 
agent were in its possession was competent as tending to throw 
light upon the transaction between the agent and the insured, 
where it was claimed that the agent had retained the policy as 
security for the notes executed by insured. 

Same — Same — ^Acceptance of Note in Payment of Premium: 

In an action on a policy where the defense was that the 
policy had not been delivered and the first premium had not 
been paid, and where the claim of the plaintiff was that the 
agent had accepted insured's notes in payment and had re- 
tained the policy as collateral security for the loan, evidence 
that defendant's agent was engaged in the business of leaning 
money was admissible, notwithstanding the fact that it was not 
shown that defendant was connected with such loan business. 

Same — Instruction — Delivery: 

In an action on a policy, where the company set up the de- 
fense that there was no liability because the policy had not been 
delivered, although the policy did not provide that it would not 
become operative until delivered to the insured, an instruction 
that if defendant sent the policy to its agent for delivery to the 
insured, and while it was still in the agent's hands he agreed 
with the insured that it should be retained by him as security 
for a loan, such acts amounted to a delivery of the policy, and 
was a correct statement of the law. 

[Judgment for plaintiff below. Affirmed by Appellate Court. 
Here affirmed against company.] 

Devlne v. Federal Life Ins. Co. (III. S. C.) : 

95 Northwestern Reporter (June 20, 1911), 174. 



Application — False Representations — Forfeiture: 

Representations by an applicant for life insurance as to the 
state of her health and as to consultation with physicians within 
a period of five years prior to the application, are material, and 
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where they are false and are known to be false by the applicant, 
there can be no recovery on the policy. 

[Juderment for plaintifT below. Here reversed in favor of com- 
pany.] 

Walsh v. John Hancock Mutual Life Ins. Co. (III. App.) : 

42 National Corporation Reporter (June 22, 1911) 656. 

Policy — Prcmluma — By Whom Payable — Necessity of* Insurable 
Interest: 

A life insurance policy is not void because the premiums 
have been paid by some one not the assured or beneficiary, or 
by one having no insurable interest in the life of the assured, 
whether or not he paid them in the belief that he was named 
as beneficiary or that he could collect upon it The policy is, 
notwithstanding, binding upon the insurance company, which 
must pay it according to its terms on the death of the assured. 

Same — Same — Non-Payment — Forfeiture: 

Plaintiff, the beneficiary in a policy on the life of her 
nephew, paid certain premiums to one Brophy, her agent. Held, 
That the policy having lapsed by reason of the failure of the 
agent to pay the premiums, the plaintiff had no right to rescind 
and recover the premiums paid prior to the lapse. 

y Agent— "Broker"— Definition: 

An "insurance broker" is ordinarily one who is engaged in 
the business of procuring insurance for such persons as apply 
to him for that service, and he is usually the agent of insured; 
and the mere fact that he receives a commission from the insur- 
ing company for placing the insurance with him does not change 
his character as agent of insured, and one contracting with an 
agent of an insurance company to turn over surplus business to 
such agent Is a mere broker, and is not the agent of the com- 
pany. 

^ Same — Agreement between Agents of Different Companies — Lia- 
bility of Companies: 

Where a regular agent of a life insurance company turned 
over surplus business to the soliciting agent of another insur- 
ance company pursuant to an agreement between the two agents, 
but the latter company did not hold the former agent out as its 
agent, and he was never its agent, except, possibly, to deliver poli- 
cies Intrusted to him by its own agent for delivery to persons who 
had applied for them and collecting the first premiums, it was not 
liable for misrepresentations made by him to one procuring a 
policy. 

Action to Rescind — Laches — Estoppel: 

Plaintiff, through no fault of the defendant company, had 
been induced to believe that she was named as beneficiary in a 
certain policy, and had paid certain premiums on such policy. 
However, at least a year before insured's death, plaintiff had 
actual notice from her agent that the policy did not name her 
as beneficiary, and further notice to the same effect more than 
two months before his death from two friends who read the 
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policy. Held, That by waiting until after the death of the In- 
sured It was too late for her to rescind and recover the pre- 
miums paid on the policy. 

Same — Same— Same : 

Rescission for fraud or mistake is a purely equitable right, 
and it is well settled that it must be exercised with great prompt- 
ness after discovery of the truth, and that it can only be exer- 
cised when the other party can be placed in statu quo. If, 
while one delays after having knowledge of the facts, the posi- 
tion of the other party has altered as by the death of some per- 
son concerned in the matter or by loss of evidence, the right to 
rescind is lost 

[Judg-ment for plaintiff below. Here reversed in favor of com- 
pany.] 

Monast v. Manhattan Life Ins. Co. (R. I. S. C): 

79 Atlantic Reporter (June 22, 1911) 932. 

Poiicy — Assignment — insurable Interest: 

A policy was issued for the benefit of a firm which had ex- 
tended credit to insured. Within a few days thereafter the 
policy was assigned to such firm, and all of the premiums were 
paid by it as they became due. Insured was indebted to his 
assignee in the sum of $536 at the time of the assignment and 
at his death to the extent of $1,029. Held, That the assignees 
had an insurable interest in insured's life, and so far as their 
rights were concerned it was immaterial whether the policy was 
originally issued to them or subsequently assigned to them. 

Same— Same— Validity : 

An assignment of a policy of life insurance, where a bona 
fide business transaction and not a mere device to cover a gam- 
ing contract, is valid. 

Same — Same-rConstruction : 

The contract by which the policy was assigned provided: 
"It is understood and agreed that the transfer is not made for 
the purpose of securing any indebtedness or as collateral se- 
curity." Held, That in view of the consideration for the assign- 
ment of "one dollar and the premiums now due, and other valu- 
able considerations and a full line of credit to be given" the 
insured, the provision that the assignment was not as collateral 
meant that the assignees were to receive the whole of the pro- 
ceeds to their own use. 

Same — Same — Validity — Measure of Recovery: 

A creditor who, in pursuance of a bona fide effort to secure 
the payment of his debt, insures the life of the debtor and takes 
the policy in his own name or for his own benefit, is entitled to 
the proceeds of the entire policy. 

Same — Same — Same : 

The assignment of a policy of insurance, valid at its incep- 
tion, would be legal, whether to a person having or not having an 
insurable interest in the life of the insured. A policy of insurance. 
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like any other chose in action, can be assigned to a creditor ab- 
solutely or in payment of his own debt. 

[Decree in favor of assignee below. Here affirmed in favor of 

assignee.] 
Fitzgerald et al. v. Rawlings Implement Co. et al. 
(Ind. C. A.): 

79 Atlantic Reporter (June 22, 1911) 915. 

Action on Policy — Breacli of Warranty — Prima Facie Case — Bur^ 

den of Proof: 

The company set up in defense of its liability that insured 
had made false warranties in his application concerning treat- 
ments received by him prior to the making of the application, 
and furnished proof of its defense, which proof was not disputed. 
Held, That the company had made a prima facie showing of 
breach of warranty, imposing a duty on the plaintiff of showing 
that the treatments received by the insured were for ailments 
which did not tend to seriously weaken or undermine his health. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Bullock V. Mutual Life Ins. Co. of N. Y. (Mich. S. C.) : 

181 Northwestern Reporter (June 23, 1911) 674. 

Action on Policy — Sufficiency of Answer — Waiver: 

The policy contained a provision that, if after being in force 
for three full years It should lapse or become forfeited for the 
non-payment of any premium, it might be surrendered for a 
non-participating paid-up life policy, or, if not surrendered for 
a paid-up life policy, the company would write in lieu of such 
policy, and without any action on the part of the Insured, a non- 
participating paid-up term policy for the full amount insured 
thereby, and to continue in force for the term indicated by 
another table described as a table of extended Insurance. The 
premiums were paid for eight years and under the table of ex- 
tended insurance the liability of the company extended beyond 
the time of insured's death. Held, That although the technical 
objection might have been made that this action is not brought 
upon the non-participating paid-up term policy, but upon the 
original policy which had become forfeited, the allegation in 
the answer that a non-participating paid-up term policy had been 
issued amounted to a waiver of the objection. 

Policy — Extended Insurance — Loan Agreement: 

The defendant pleaded that insured had borrowed $54 on 
security of his policy, and that he and his beneficiary executed 
in connection therewith a loan certificate, and that, by the terms 
of such certificate, the provisions of the policy with reference 
to extended insurance were thereby modified, so that by reason 
of the loan the policy expired before insured's death. Held, 
That the agreement in the policy as to the loan was that it 
should be in accordance with the terms of the company's loan 
certificate. Defendant did not contract to make a loan upon 
any other terms, consequently, the period of extended insur- 
ance, as stipulated in the policy, was modified by the loan 
agreement. 
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Same^-Same — Same : 

Where a policy provided that the tables, both as to the 
amount to be loaned and the period of extended insurance, 
applied to the original sum insured only, and that, if the sum 
insured Is increased by dividends or otherwise, the benefits will 
be increased, but any Indebtedness placed on the policy will 
operate to reduce the benefits, which were as to the amount 
of the loan and as to the extended period of insurance, it 
amounted to an agreement that, in case of a loan on the policy, 
these benefits would be reduced. 

Same — Same — Same : 

The loan certificate provided for an assignment of the policy, 
and among other things provided that, if the policy should lapse 
or become forfeited In any manner, the amount of the said 
loan should operate "to reduce the term of extended insurance 
guaranteed by the terms of said policy, in accordance with 
the rules of the company;" Held, That it was clearly within the 
contemplation of the parties that the loan agreement should 
become a part of the insurance contract, and that there was 
Justice in such an agreement, for the reason that when a loan 
was made the value of the policy was thereby reduced, and the 
company could not therefore carry the risk for as long an 
extended period as if it had advanced no money thereupon. 

[Judgment for company below. Here afllrmed in favor of com- 
pany.] 

Perry v. Prudential Ins. Co. (N. Y. S. C, App. Div.): 

129 New York Supplement (June 26, 1911) 761. 



Action by Assignee— Surrender Value of Pledged Poflclee — 

Defenses: 

The plaintiff asks to have the cash surrender value of certain 
policies of life insurance not yet matured, applied In payment 
of the indebtedness of the defendant, who is the insured. That 
right to relief is rested on the ground, that the assignments of 
the policies to the original creditor, to whose rights the plaintiif 
has succeeded, having been given as security for the debt of the 
insured, and In which his wife, who at that time was the assured, 
joined, entitles the plaintiif to a decree, that the policies which 
never were delivered to the assignee should be surrendered to 
the company, and their value paid to him. HeJdr That, if 
pleaded, it would be a sufficient defense that the policies on their 
face contained no provision for the payment of any amounts 
until the death of the insured, the complaint not alleging that 
by force of some statute of the State of New Jersey, the com- 
pany's domicile, the policies were given a cash surrender value. 

Policy — Place of Contract — Assignment: 

The validity and effect of assignments of policies issued 
by a foreign company, which assignments were made and 
executed in Massachusetts by and between parties residing 
therein, are governed by the law of the latter State, as modified 
by the policies. 
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Same — Same: 

Insurance policies, issued by a foreign company are to be 
construed by the laws of the State where the insurance was 
applied for, the premium paid, the policies delivered, assured 
and insured resided and the company did business, though at 
maturity the insurance money was to be paid at the home 
office. 
Same — ^Assignment — Vested Right: 

Under a life policy payable to insured's wife, or, in case of 
her death before his, to their children, and reserving no right 
to him to change the beneficiary, or to surrender the policy, at 
his option, for Its value in cash, he has no pecuniary interest 
therein which he can assign. 

Same — Same — Same : 

The interest of the wife of insured, under the provision of 
the policy on his life that the insurance money shall be paid 
to her if she survives him, passes under her assignment of 
the policy. 

Same — Same — Same : 

Under a life policy providing for payment of the Insurance 
money to insured's wife or her assigns within ninety days after 
notice and proof of death of insured, and in case of the death 
of said assured before the death of insured then the money to 
be payable to their children, the right of the children, the wife 
having died before insured, was not defeated by her prior 
assignment of the policy, in which they did not Join. 

[Judgment for defendants below. Here affirmed in favor of de- 
fendants.] 

Wilde V. Wilde et al. (Mass. S. J. C.) : 

95 Northwestern Reporter (June 27, 1911) 295. 

Application — Acceptance — Condition Precedent: 

An application to be "insured' as the word signifies is no 
more than a proposition to the Insurance company, and neces- 
sarily it must be first accepted before there can be a meeting 
of minds so as to form a binding contract; and where the appli- 
cation states the time and manner for the proposition to ripen 
into a complete contract, those conditions must transpire before 
the contract takes effect. 

Policy — Completion of Contract — Authority of Agent: 

Agents soliciting life insurance and collecting the first 

premium thereon are not authorized to conclude contracts of 

insurance. 

Same — Same — Condition Precedent: 

Delivery of the policy during the life of the assured is a 

"condition precedent in order to complete" the contract. 

Application — Acceptance While in Good Health — Waiver: 

A provision in an application for a policy of life insurance 
that there shall be no binding contract unless the application is 
received and accepted at the home office of the company and 
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approved by the medical director, and the policy delivered to the 

applicant during his lifetime, and while in good health, is 

waived where the company, after the death of applicant and 

with knowledge of such death, accepts from its agent the 

premium collected by such agent from insured during his lifetime. 

[Judgment for plaintiff below. Here affirmed against company.] 

Rhodus V. Kansas City Life Ins. Co. (Kansas City C. A.) : 

137 Southwestern Reporter (June 28, 1911) 907. 

Poifcy — Extended Insurance — indebtedness: 

A provision in a policy of life insurance that "any indebt- 
edness to the company will be deducted in any settlement of this 
policy or of any benefit thereunder" will not authorize the 
company to deduct from the face of the policy an indebtedness 
of the deceased to the company, incurred in the course of his 
employment as its agent 

Debtor and Creditor — Accord and Satisfaction: 

Where a party entertaining an honest belief that he is 
indebted in a smaller amount than is claimed by his creditor, 
offers to pay such smaller sum, on condition that it must be 
taken, if at all, in full satisfaction of the claim in dispute, and 
the creditor receives and receipts for the money, he takes It 
subject to the condition attached to It, and It will operate 
as an accord and satisfaction, but in order to have this effect 
it is necessary that the money should be offered in such a 
manner or accompanied by such acts or declarations as amount 
to a condition that. If the party to whom It is offered takes It, 
he does so in satisfacflon of his demand. 

[Judgment for plaintiff below. Here affirmed against company.] 
Anson v. New York Life Ins. Co. (111. App.) : 

42 National Corporation Reporter (June 29, 1911) 
688. 

Policy — Beneficiary — Vested Rights — Surrender by Insured: 

All the benefits provided for in a policy of insurance, except 
such as are reserved to the insured in the policy, belong to 
the beneficiaries named therein, and their rights can not be 
impaired by a surrender of the policy by the Insured, there 
being no such right reserved. 

Same — Same^-Same — Same: 

The defendant contended that since the policy was payable 
at the Insured's death to "his children, equally, or their execu- 
tors, administrators or assigns/' the interests of the several 
children were so contingent and uncertain that no rights could 
vest in them until the death of the Insured, and consequently 
he had the power to surrender the policy to the company. Held, 
That there was no such uncertainty as would empower the 
insured to surrender the policy. 

Same — Same— Surrender: 

A beneficiary under a life policy, being of full age, Is bound 
by its surrender, in which he Joins. 
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Same^-Same — Same — ^Authority of Natural Guardian: 

The fact that a father is the natural guardian of his infant 
children would not validate a surrender by him of a policy 
payable to them. 

Same — ^Acceptance: 

The act of a father accepting delivery of a policy on his 
life payable to his children constituted an acceptance by the 
children, and in retaining it he made himself a naked depository, 
without interest, for those entitled to its possession. 

Same — Surrender by Natural Guardian of Infant Beneficiary: 

Insured, without the acquiescence or consent of such bene- 
ficiaries, and entirely on his own motion, signed their names 
by him as parent and guardian to the policy, when as natural 
guardian he had no right to or power over the policy, and sur- 
rendered . it to the insurer, receiving all of the consideration 
therefor to himself. Held, That his act in surrendering the 
policy was not an act of the infant beneficiaries themselves for 
a consideration moving to them so as to be binding on them 
unless afiirmed within a reasonable time after reaching their 
majority. 

Same— Same — Validity: 

In accepting a surrender of a policy payable to infant bene- 
ficiaries by the insured, their father and natural guardian, the 
company was bound at its peril to know the extent of the 
authority of the father as natural guardian. 

Same— Same — Ratification : 

The infant beneficiaries of a life policy not having been 
bound to disaffirm the void surrender of the policy by their 
father, the insured, their failure to do so and to demand the 
policy within a reasonable time after coming of full age was not 
a ratification of the surrender. 

[Judgment for two of plaintiffs for two-thirds of face of policy 
below. Here affirmed against company.] 

Ferguson v. Phoenix Mut. Life Ins. Co. (Vt. S. C.) : 

79 Atlantic Reporter (June 29, 1911) 997. 

Policy — Good Health at inception of Contract — Condition Pre- 
cedent: 

The policy contains the provision "that no obligation is 
assumed by the company prior to the date hereof, nor unless 
on said date the insured is alive and in sound health," and 
provides that it shall be void *'if the insured before its date 
has been rejected for insurance by this or any other company, 
or has been attended by a physician for any serious disease or 
complaint, or has had before said date any pulmonary disease.*' 
and etc. Held, That the provisions of the policy relating to the 
health of the insured at the date of the policy and her prior 
freedom from the diseases named were conditions preced^rt 
and the company could escape liability by showing that insured 



Digitized by VjOOQ IC 



1911.1 LIFE INSURANCE. 189 

was not in good health at the time of the issuance of the policy 

or that she had previously suffered from the prescribed 

diseasev. 

Same— Same — Incontestablo Clause: 

The policy contains the provision "that no obligation is 
assumed by the company prior to the date hereof, nor unless on 
said date the insured is alive and in sound health," and pro- 
vided that it should be "incontestable after two years except 
for fraud or misstatement of age." HeH, That the incontestable 
clause was "inconsistent with the contention that the policy 
had never taken effect, and constituted a partial waiver of the 
other provisions. After two years from the date of the policy 
it is incontestable except for fraud, the provision in the incon- 
testable clause relating to misstatement of age being Inconsist- 
ent with and controlled by the other provision in reference to 
the same subject. The policy was, therefore, in force from its 
date and voidable for two years upon any of the grounds reserved 
therein, but not thereafter, except for fraud. 

Same— Proofa of Death — Evidence — Queatlon for Jury: 

The policy required that proofs of death should be made 
upon blanks furnished by the company, and provided that the 
statements made therein should be evidence of the facts stated 
therein In favor of, but not against it. It appeared from the 
proofs of death of the insured filed by the beneficiary upon 
blanks furnished by the company that insured suffered with 
tuberculosis, one of the prescribed diseases, from a period prior 
to the date of the policy, but there was evidence by medical 
witnesses and others as to the condition of insured at the date 
of the policy, that they were not sure she had tuberculosis until 
some months after that date, and that it was extremely difficult 
to detect the disease in its incipiency. Heldf That although the 
proofs of death were prima facie evidence against plaintiff 
under the provisions of the policy, the other evidence was such 
as to require submission to the jury of the question whether 
insured was afflicted with the disease at the date of the policy, 
and it was error to direct a virdict for defendant. 

[Judgment for company below. Here reversed against com- 
pany.] 

Healy v. Metropolitan Life Ins. Co. (Dist Col. S. C.) : 

89 Washington Law Reporter (June 30, 1911) 406. 

Settlement of Life Policies — Stamp Duty — Conatruction of 

Statute: 

By a settlement made in 1892 by a father, son and grandson, 
certain policies of insurance on the life of the grandson and all 
the moneys to become payable thereunder were assigned to trus- 
tees to hold the same for such uses as the settlers should jointly 
appoint, and in default of appointment, to the use of the father 
for life, with remainder to the son and grandson successively for 
their respective lives. This indenture contained covenants for 
keeping up the policies and was duly stamped. By an indenture 
dated December 19, 1894, the settlers declared and appointed 
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that for the purposes of the policy settlement of 1892, the trusts 
of the indenture of 1894 should be the trusts on which the policy 
money should be held, save that the father should thenceforth 
have no interest therein. The indenture of 1894 provided that 
all moneys to become payable under the policy should be for 
such uses as the son and grandson should jointly appoint, and 
in default of the appointment, to the use of the son for life, but 
such indenture contained no provision for keeping up the poli- 
cies, but the covenants for payment of premiums in the policy 
settlement of 1892 remained applicable. Heldy That when money 
which might become payable upon the policies was settled by 
the indenture of 1894, within the meaning of Sec. 104 of the 
Stamp Act 1891, and that the indenture was therefore charge- 
able with stamp duty; but that as no provision was made in the 
indenture for keeping up the policies, Sub.-Sec. 2 (A) of Sec. 104 
applied and the duty was chargeable only to the value of the 
policies at the date of* the indenture. 

[Judgment in accordance with opinion.] 

Duke of Northumberland v. Commissioners of Inland Reve- 
nue (Case stated by Commissioners of Inland 
Revenue) : 

[1911] 2 King's Bench (Law Reports, July 1, 1911) 
343. 



Deaths-Presumption — Disappearance: 

The law presumes that a person who has left his home and 
has not been heard from for seven years has died, yet the 
presumption of death in such cases only arises at the end of 
seven years; that is to say. that the presumption of law of 
death does not arise until the expiration of seven years. But 
there is no presumption of the law as to the particular time 
of death within the seven years, nor does the law raise any 
presumption that the party who has so left the State has con- 
tinued to live, or that he is living at any particular time during 
the seven years; but the burden is on the party asserting such 
a claim to prove it by testimony satisfactory to the jury. 

Policy — "Satisfactory" Proofs of Loss — Question for Court: 

The policy stipulated that "satisfactory proofs** should be 
furnished of the death of insured. Held* That the duty of 
determining in the first instance, whether proofs are satisfactory, 
is for the court. 

Same — Same — Construction : 

The policy required that "satisfactory proofs" be made of 
insured's death. Held, That where preliminary proofs are such 
as, when standing alone and without further proof, would be 
sufficient to support a verdict of a jury in favor of the plaintiff, 
they should be held to be satisfactory proofs. 

Same — Same — Probative Value — When Determined: 

In determining the probative value of statements made in 
proofs of loss, showing that insured had disappeared on March 
10, 1902, where such proofs were made on April 22, 1903, and suit 
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on the policy entered in August, 1903, such statements must be 
considered as of the time the proofs were made, and certainly 
not later than the filing of the suit. 

Same— Same — Disappearance of Insured: 

Proofs of loss, sufficient to entitle the beneficiary of a 
life policy to recover on the theory that the insured, having dis- 
appeared, was dead, should show that insured was dead, and 
that his death occurred during the life of the policy. 

[Judgment for company below. Here affirmed In favor of com- 
pany.] 

Security Bank of Richmond v. Equitable Life Assur. Soc. 
(Va. S. C. A.): 

71 Southeastern Reporter (July 8, 1911) 647. 

Disappearance — Presumption as to Deaths-Statute: 

Sec. 6340, Rev. St. Mo. 1909, provides that, "if any person 
who shall have resided in this State go from and do not return 
to this State for seven successive years he shall be presumed 
to be dead in any case wherein his death shall come in ques- 
tion unless proof be made tliat he was alive within that time." 
Held. That proof that plaintiff's husband, who having lived in 
St. Louis, left more than seven years before suit on an insurance 
policy, with the statement that he was "going West," and that, 
after diligent search, his whereabouts had not been discovered, 
was insufficient to raise the presumption of death, there being 
no proof that he ever left the State of Missouri or that he was 
ever seen outside of that State after leaving home. 

[Judgrment for plaintiff below. Here reversed In favor of com- 
pany.] 

Carter v. Metropolitan Life Ins. Co. (St. Louis C. A.) : 

138 Southwestern Reporter (July 12, 1911) 49. 



Action on Policy — Suicide — Burden of Proof: 

The burden is upon an insurance company to prove by a 
preponderance of the evidence a controverted defense that the 
deceased came to his death from poison self-adrainistered. 

Same — Same — Same: 

The defense of suicide is not established unless the evidence 
so clearly and unmistakably points to the conclusion of suicide 
as to exclude all reasonable probability of death by accident or 
from natural causes. 

Same — Same — Insufficient Proof: 

Insured was a dentist. He was married and devoted to his 
wife. Evidence was introduced, however, that the sheriff of the 
county in which insured lived called upon him the morning of 
his death and told him, at the request of the father of a young 
lady, that he ought to leave the woman alone, but that insured 
had said that the thing had gone too far and that he was going 
to marry the woman as soon as he could divorce his wife. About 
noontime of the day of his death insured bought a bottle of cya- 
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nlde of potassium, telling the druggist at the time that he was 
going to put it "in his plating hath." He was found dead ahout 
2 o'clock in his office, lying on a couch, with his shoes off. His 
hody did not show any of the effects of cyanide poisoning. About 
eighteen inches from his couch was a glass containing a white 
substance, but no tests were made to ascertain what it was. 
There was no direct proof that insured's death was unnatural. 
Held, That the evidence was insufficient to sustain the jury's 
verdict that insured had not committed suicide. 

Same — Same — Evidences : 

The verdict of a coroner's Jury that a person upon whose 
remains an inquest was held died as the result of poison self- 
administered is not competent evidence to prove that fact in an 
action to recover upon a policy of insurance upon the life of the 
deceased. 

[Judgment for plaintiff below. Here affirmed against company.] 
Walden v. Bankers Life Assn. (Neb. S. C.) : 

131 Northwestern Reporter (July 14, 1911) 962. 

Policy — Measure of Recovery — Burden of Proof: 

Where a policy of life insurance provides that the Insured 
shall belong to a named division of policyholders, and the insur- 
ance company therein promises, within a designated time after 
the death of the Insured, to pay to the beneficiary, "out of the 
mortuary fund on hand in the division to which the member be- 
longs, an amount not exceeding (a named sum), or the full 
amount raised by one mortuary assessment upon all members in 
good standing in said division at the time of the assured's death, 
not in excess of said sum," after the designated time has elapsed 
the beneficiary may maintain an action at law against the com- 
pany upon the policy. Prima facie the beneficiary is entitled to 
recover the amount stipulated in the policy, but the insurance 
company may show in defense that it has made an assessment 
on all the members in good standing in the division involved and 
has not raised the amount stated, and thus diminish the recov- 
ery to the amount actually realized. The burden of showing how 
many members there are in the division and whether the assess- 
ment regularly made would or would not have produced the 
amount named in the policy, is upon the Insurance company. 

Same— Aaseaaments — Illegal Forfeiture — ^Tender: 

Though a policy of insurance may provide for the payment 
of assessments and semi-annual dues, and mry stipulate that 
"failure to pay semi-annual dues or assessments, when due, ren- 
ders this policy null and void," still if, at a time when the pol- 
icy is legally in force, the company declines a tender of the as- 
sessments or dues, on the ground that the Insured is not a policy- 
holder, and notifies the insured and the beneficiary that it re- 
gards the policy as no longer of force and effect, it is not incum- 
bent upon the insured or the beneficiary to continue to tender 
the dues or assessments. The notification in advance that the 
dues or assessments will not be accepted waives the tender of 
them. 
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Same — Contract — Statute — Warranties — Fraud: 

Under the act of August 17, 1906 (Acts Ga. 1906, p. 107), the 
application on which an insurance policy is based is not to be 
considered as part of the policy or contract between the parties, 
unless a copy thereof is attached to or accompanies the policy. 
Statements made in the application are not to be treated as war- 
ranties or covenants, on account of the failure or falsity of which 
the policy may be avoided, unless a copy of the application is 
attached to the policy or accompanies it, though representations 
contained in the application, if fraudulently made, may give to 
the insurance company the right to avoid the polioy. 

Action on Policy — Fraud — Pleading: 

Although in the proof at the trial it may be shown that one 
of the representations made in the application upon which the 
policy was issued, but which did not accompany the policy, was 
untrue, still, if the company desired to avoid the policy on ac- 
count of this misrepresentation as an act of fraud, it was incum- 
bent upon it to plead the matter specifically, and In the absence 
of such a plea it cannot take advantage of the particular misrep- 
resentation. 

[Judgment for plaintiff below. Here affirmed against company.] 

Southern Life Ins. Co. v. Logan (Ga. C. A.) : 

71 Southeastern Reporter (July 15, 1911) 742. 

Policy — Premium — Payment by Agent: 

The local agent of the company, who took the application, 
took a negotiable promissory note payable to himself individ- 
ually, which he subsequently negotiated for the initial premium, 
and sent to the general agents — and they to the company — the 
amount of said initial premium, less his commissions, which was 
duly placed to his credit, and that the policy was issued and de- 
livered. Neither the general agents nor the officials of the com- 
pany had any notice that the premium was not actually paid in 
cash by the insured. The policy states that it is made in con- 
sideration of the application, which is made a part of the con- 
tract, "and of the annual premium, ♦ ♦ ♦ to be paid in ad- 
vance, to the company, at its office, in the city of New York, on 
.the delivery of this policy." The application provides "that there 
shall be no contract of insurance until" the policy is issued and 
received, "and the first premium paid." It also has the stipula- 
tion that the agent has no authority to alter the terms and con- 
ditions of the policy. Held, That the agent having paid the 
money to the company, it was as effectual as if the insured had 
paid it himself. 

[Judgment for plaintiff below. Here affirmed against company.] 
Manhattan Life Ins. Co. v. Hereford (Ala. S. C.) : 
55 Southern Reporter (July 15, 1911) 497. 

Acts of Agent — Liability of Company — Application: v 

An agent for a life insurance company, whose authority is 
limited to negotiating for, taking and transmitting applications 
for the approval or rejection of the company, is the agent of the 
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company, and not of a person whom he Bolicits to take insur- 
ance, and for those purposes he has all the power the company 
itself posseses. 

Sa m e— ^ a m e^Sa me : 

Agreements made between such an agent and a person whom 
he solicits to take insurance as to what the application shall con- 
tain are in legal effect made with the company, and bind it as to 
the contents of the application. 

Application — Mistake of Agent — Liability of. Company: 

It is the duty of a soliciting agent to prepare the application 
of a person solicited . to insure, so that it will accurately and 
truthfully state the result of the negotiations, and the agent's 
failure to do so is in legal efFect the fault of the company. 

Same — Knowledge of Agent — Imputation to Company: 

If such an agent fail to write into the application an agree- 
ment which he has made with the applicant respecting the terms 
of the insurance desired, his knowledge of the agreement is in 
legal efFect the knowledge of the company. 

Same — Agreements of Agent — Reformation of Policy: 

Where, after a soliciting agent has failed to write into the 
application agreements which he made with the applicant re- 
specting the terms of the policy, the company accepts and ap- 
proves the application, receives and retains the initial premium 
and issues the policy, a binding contract of insurance is effected 
according to the agreement. Under such circumstances the com- 
pany cannot, in an action brought for the purpose, successfully 
oppose the right of the insured, or of the beneficiary after the 
death of the Insured, to have the contract reformed according 
to the agreement, notwithstanding a provision in the application 
that statements not in writing shall not bind the company, and 
notwithstanding a provision in the application that the contract 
formed by the application and policy taken together can be 
varied only by the president or secretary of the company in 
writing. 

Policy-— Conformity to Application — Failure of Insured to Read 
Policy: 

An applicant for insurance, without knowledge to the con- 
trary, may assume that the agent has prepared the application 
according to agreement, and that the company has written the 
policy according to the application, and he is not negligent in 
failing to examine such instruments for errors and omissions. 

[Judgment for plaintiff below. Here affirmed against company.] 
Pflester v. Missouri State Life Ins. Co. (Kansas S. C.) : 
116 Pacific Reporter (July 17. 1911) 245. 

Policy — Assignment — Assent — Waiver: 

An Insurance company paid over to a third party the pro- 
ceeds of a policy which had been assigned and claimed no benefit 
under a provision requiring its assent to the validity of the as- 
signment. Held, That it thereby waived a failure to secure its 
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assent to the assignment which could not be attacked for that 
reason by claimants of the fund, 
interpleader — Nature of Proceedings: 

An action in the nature of an interpleader to determine the 
validity of an assignment of a policy of insurance and the right 
to the proceeds which the insurance company had paid to a de- 
positary for the benefit of the person ultimately determined to 
be entitled thereto was triable as in equity. 

Same — Act of Plaintiff Taldng Non-Suit — Distribution of Fund: 
Where, in an action in the nature of an interpleader to de- 
termine which of two claimants was entitled to the proceeds of 
a policy, the plaintiff took a non-suit, it was proper for the court 
to render judgment that the defendant was entitled to the fund. 

[Judgrment for plaintiff below. Here affirmed against de- 
fendant] 
Borchers v. Barckers et al. (St. Louis G. A.) : 

138 Southwestern Reporter (July 26, 1911) 656. 

Application — Failure to Read — Effect: 

The signing by a person of fair education and intelligence, 
without reading and without actual knowledge of its contents, 
of a blank application for insurance prepared by the agent of 
the insurance company, can not be treated as nugatory, because 
of the ignorance thus voluntarily accepted by the applicant 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Casey v. Prudential Ins. Co. (111. App.) : 

42 National Corporation Reporter (July 27, 1911) 818. 

Policy — Contract — Statute — ^''Such Statement'' : 

A policy of life insurance contained the provision required 
by Laws Minn. 1907, c. 220 (Rev. Laws Supp. 1909, Sees. 1695-2 
to 1695-12), that **all statements made by the insured shall, in 
the absence of fraud, be deemed representations and not war- 
ranties, and no such statement shall avoid the policy unless con- 
tained in a written application and unless a copy of such appli- 
cation be indorsed on or attached to the policy when issued!" 
Held, That the words "such statement" do not mean statements 
made in the absence of fraud, but do mean statements made by 
an applicant relating to his history, habits or health, of the char- 
acter usually asked, answered, put in writing and signed by an 
applicant for insurance, whether such statements are made in 
the absence of fraud or not. 
Action on Policy — Evidence — Statements Made by Insured: 

It was proper to exclude from evidence statements made by 
the applicant in a writing, a copy of which was not endorsed on 
or attached to the policy, as was required by the statute. 
Same — Fraud — Question for Jury: 

Proof of false statements by insured as to consultations with 
physicians did not establish a prima facie case of fraud that de- 
fendant was entitled to have submitted to the jury. 

[Judgment for plaintiff below. Here affirmed against company.] 
Wheelock v. Home Life Ins. Co. (Minn. S. C.) : 

131 Northwestern Reporter (July 28, 1911) 1081. 
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Action on Policy — Service of Process — Publication: 

Action was instituted in New York by the trustees of an 
assignee of a life policy, in which action the beneficiaries, who 
were residents of California, were joined as parties defendant. 
Service of process was made on such beneficiaries by publica- 
tion. Held, That under the laws of New York such service was 
sufficient to confer Jurisdiction on the court to determine the 
rights of the beneficiaries. 

Policy — ^Assignment — Payment of Premiums by Assignee — Lien: 
An assignee of a life policy, who advances the premiums to 
keep the policy in force, is entitled to a lien on such policy in 
force, and its proceeds for such advances, even though the as- 
signment is void, having been made without the consent of the 
beneficiaries. 

Action on Policy — Foreign Judgment — Bar: 

Where a Judgment was recovered in another State against 
an insurance company and the beneficiaries of a life policy in 
favor of one who had paid the premiums at the request of the 
insured and beneficiary, the pleading of such Judgment by the 
company, in an action upon the same policy by those named as 
beneficiaries, is not setting up in its own favor equities existing 
in favor of others. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Morgan et al. v. Mutual Benefit Life Ins. Co. (Cal. S. C. A.) : 

116 Paciflc Reporter (July 31, 1911) 385. 

Policy — ^Assignment — insurable Interest of Assignee— Question 

for Jury: 

The insured obtained two life Insurance policies payable to 
his executors, administrators and assigns. Subsequently he as- 
signed both to his nephew, B, and thereafter both insured and 
B Joined in an assignment to plaintiff bank as security for a loan. 
The insured was unmarried and had no relatives in the United 
States. He was associated in business and lived in the same 
house with B, constituting a part of his family. Held, That as 
a matter of law the assignment of the policies to B did not con- 
stitute a wager, since whether B had reasonable grounds to 
expect pecuniary profit from insured's continued existence, bear- 
ing in mind their business and social relations, was a question 
of fact for the Jury. 

Same — Same— Consideration — Wager Contract: 

Where an assignee of a life policy has reasonable ground 
of expectation of support to be furnished, of pecuniary benefit or 
advantage, such assignment is not invalid as a wager contract 
A legal obligation was not necessary to support such assign- 
ment, a moral obligation was sufficient 

[Judgment for company below. Here reversed against company.] 
Kopetovske et al. v. Mutual Life Ins. Co. of N. Y. (TJ. S. 
C. C. A., 6th Cir.) : 

187 Federal Reporter (August 3, 1911) 499. 
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Policy — Change of Beneficiary — Consent of Company: 

Where, under the terms of a life insurance policy, a change 
of the beneficiary is to take effect upon the indorsement of the 
same on the contract by the life assurance society, such change 
may not take effect at any other time than that agreed upon 
without the consent of the society. 

8a me-— Same^Same : 

Where a change in the beneficiary of a life policy may not 
take effect without the consent of the life assurance society, to 
be evidenced by an indorsement thereof on the contract of in- 
surance by the society at its home office, the act required to be 
done by the society is not a mere ministerial one. 

Same — Same— Completion : 

Where a change in the beneficiary of a life policy was pend- 
ing and unfinished when the assured died, and upon his death the 
amount of the insurance was payable to his estate, upon the hap- 
pening of his death his estate immediately became vested with 
the policy. 

[Judgment for administrator below. Here affirmed in favor of 
administrator.] 

Sheppard v. Crowley (Fla. S. C.) : 

55 Southern Reporter (August 5, 1911) 841. 

Disappearance-^Presumptlon— Statute: 

Sec. 6340 Rev. St. Mo. 1909 provides: "If any person who 
shall have resided in this State go from and do not return to this 
State for seven successive years, he shall be presumed to be 
dead, in any case wherein his death shall come in question, un- 
less proof be made that he was alive within that time." Insured, 
a defaulter, left the State and went to the Hawaiian Islands, 
where he was seen some five months later. Held, That this fact 
was insufficient to rebut the presumption that he was dead, 
where the proof showed that he had not been seen nor heard 
from for more than seven years after being seen in Hawaii. 

[Judgment for plaintiff below. Here affirmed against company.] 
Adams v. New York Life Ins. Co. (St. Louis C. A.): 

138 Southwestern Reporter (Augrust 9, 1911) 921. 

Annotation — Abatement of Action on Insurance Policy by Reason 
of Pendency of Action in Foreign Jurisdiction on the Policy: 
Under the above head appears an annotation to the case of 
Searles v. Northwestern Mutual Life Insurance Company of Mil- 
waukee, heretofore reported in 23 Insurance Digest 220. 
29 Lawyers* Reports Annotated (N. S.) 405. 

Action to Recover Premiums — Grounds — Insufficient Proof: 

Where H voluntarily paid the premiums on a policy insuring 
the life of one E, In whose life H had no insurable Interest, 
there could be no recovery of the premiums paid by her in the 
absence of proof of fraud or mistake. 
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Same — Consideration — Evidence Considered : 

H voluntarily paid the premiums on a policy Insuring the 
life of one E, in whose life H had no insurable interest. Upon 
the death of H, her administrator sued to recover the premiums 
paid on the ground that the payments made by H were without 
consideration. The policy gave the company an option of making 
payment of the proceeds to any one appearing to be equitably 
entitled thereto. Held, That under these circumstances there 
was a sufficient consideration moving from the company to defeat 
the claim of the administrator. 

Beneficiary — Insurable Interest — Estoppel: 

Where a company receives premiums from a beneficiary hav- 
ing no insurable interest in the life of the assured, with knowl- 
edge of such fact, it would be estopped to set up the lack of 
insurable interest in defense of its liability. 

Premiums — Payment by Beneficiary — Lien: 

One voluntarily paying premiums on a policy on the life of 
one in which he has no insurable interest may, by proper action, 
establish a lien against the policy to the extent of the premiums 
so paid. 

[Judgment for defendant.] 

Hall V. Prudential Ins. Co. (N. Y. S. C. Tr. Term) : 

130 New York Supplement (Augrust 14, 1911) 355. 

Beneficiary — insurable Interest — Assignment: 

An assignment of a policy to one without an insurable inter- 
est, is regarded as valid only to the extent of reimbursing the as- 
signee for amounts paid out by him, with interest. If the 
assignee has paid out nothing for which he is in equity entitled 
to be reimbursed, the assignment is void; but if he has, because 
of the benefit received by the beneficiary or the estate of the 
insured, the assignee is allowed such reimbursements, and the - 
balance of the insurance money goes to the estate or the bene- 
ficiary. The ground for holding the assignment void, except for 
the purpose of reimbursing the assignee, is that such transac- 
tion is a mere gambling contract, and that it is against public 
policy to create an interest in the early death of the insured on 
the part of one having no corresponding interest in his life, which 
is the case where the policy is assigned for an amount less than 
its face value. 

Policy — Payment In Trust — Estoppel: 

Upon insured's death the company paid the proceeds of the 
policy to an assignee of such policy, knowing when it did so 
that such assignee claimed them as his own adversely to the 
estate of the insured; that as the owner he claimed he was en- 
titled to the entire amount, less the sum of the loans due the 
insurer, as his own property, independent of the claims of the 
executor of the insured's estate, and that when paid to him that 
he would hold the same as his own, without recognition of the 
trust in favor of those who were equitably entitled to the bene- 
fit of such funds. To secure itself, it took a bond of indemnity 
from the assignee. Held, That the company was estopped to 
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defend upon the theory that it was entitled to pay the proceeds 
to such assignee as trustee for the benefit of those entitled in 
equity to receive them. 
Same — Assignment — What Law Governs: 

Policies held by a resident of Texas were assigned and de- 
livered in Texas to an agent of the assignee. The assignee re- 
sided in Georgia. Held, That the validity of the assignment was 
governed by the laws of Texas. 

Same — Same— Payment to Assignee — Riglits of Beneficiary: 

In an action by Insured's executor to recover the proceeds 
of certain life insurance policies, it was no defense to the insur- 
ance company that it had paid the proceeds to an assignee, who 
had received an assignment of the policies from insured in con- 
sideration of an advance of moneys to be used in gambling 
transactions in futures, nor was the insurance company under 
such circumstances entitled to withhold for the benefit of the 
assignee the amount advanced to the insured under such as- 
signment. 
Statutory Penalty — Constitutionality: 

Rev. St. Texas, 1895,, Art. 3071, authorizing the recovery of 
attorney's fees in an action on an insurance policy in case plain- 
tiff shall recover, is not unconslitutional, as depriving the in- 
surance company of its property without due process of law. 

[Judgment for plaintiff below. Here affirmed against company.] 
Manhattan Life Ins. Co. v. Cohen (Texas C. C. A.): 

139 Southwestern Reporter (August 16, 1911) 51; 
40 Insurance Law Journal (September, 1911) 16815. 

Limitation of Amount of Insurance on Lives of Cliiidren — 

Statute Construed: 

Sec. 55 of the New York Insurance Laws (Laws 1892, C. 690) 
provides: No policy or agreement for insurance shall be issued 
upon the life ♦ • ♦ of another ♦ ♦ ♦ except upon the ap- 
plication of the person insured. ♦ ♦ ♦ But • ♦ ♦ a per- 
son liable for the support of a child of the age of one year and 
upward may take a yearly renewable term policy of insurance 
thereon, the amount payable under which may be made to in- 
crease with advancing age and which shall not exceed the sum 
specified in the following table, the ages therein specified being 
the age at time of death: • ♦ ♦ Between the ages of seven 
and eight years, one hundred and sixty-eight dollars. Under this 
section it is claimed by the defendant that the aggregate of pol- 
icies that may be issued upon the life of a child of the age of 
this one at the time of her death cannot exceed $168, and that no 
liability attaches to the company for any amount insured greater 
than that, and that a policy or policies for a greater amount is 
void in its inception. Held, That the statute limited the amount 
that might be covered by one policy, but did not prohibit the 
Issuing of two or more policies whose aggregate amount ex- 
ceeded the sum stipulated therein. 
[Judgment for plaintiff.] 

Flynn v. Prudential Ins. Co. of America (N. R. S. C, App. 
Div.) : • 

130 New York Supplement (August 21, 1911) 546. 
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Action on Policy — Cause of Death — Question for Jury: 

The Insured and his wife were visiting with a nearby rela- 
tive on the evening of the death. A member of the party asked 
for a "doctor's book," which the insured had at his residence. 
The insured said he would go and get it The book happened 
to be stored away in an upstairs room in a box, in which other 
books were kept There were three of these boxes in the same 
place, situated in one corner of the room. Insured owned a 
single-barrel shotgun, which was kept in the comer of the room 
where the boxes were stored. He proceeded to this room, and 
soon thereafter* a gunshot was heard. The relatives hurried to 
the room, and found the insured dead. He lay upon the floor, 
with his feet near the boxes of books. The gun was at his feet; 
the butt end thereof near the books. Insured did not load the 
gun at this time. Some time prior to this it had been loaned to 
a neighbor, and after the death it was discovered that the dis- 
charged shell was of a kind similar to those used by the neigh- 
bor, and not of the kind used by the insured. Nor does it appear 
that the insured knew whether it was loaded or unloaded at the 
time. He had no family trouble to disturb his mind, and, as a 
laborer, was fairly well to do. The evidence offered by defend- 
ant, who assumed the burden of proof upon the trial, tended 
quite strongly to establish the* fact of suicide, and that the in- 
sured was at the time at least temporarily insane, brought on in 
the main by reason of an accident previously happening to him, 
which to some extent disfigured his face, over which h^ had 
brooded to some extent. Held, That the evidence presented a 
question of fact as to whether insured's death was from acci- 
dent or suicide. 

[Judgrment for plaintiff below. Here affirmed against company.] 
Peterson v. Prudential Ins. Co. (Minn. S. C.) : 

132 Northwestern Reporter (August 25, 1911) 277. 

Policy — Delivery for Inspection — Payment of Premium — Good 
Health: 

Prior to the payment of the first premium, the policy, was 
delivered to insured, he having signed a receipt reciting that 
the policy was received "for the purpose of inspection only, and 
upon the understanding that it is not to be in force until the 
first premium payable thereunder has been paid by me and the 
official receipt of the company delivered to me during my life- 
time and in good health, as provided in my application, upon 
which the above numbered policy was issued." The premium 
was subsequently paid by insured while ill from pneumonia, 
from which he died shortly afterwards. Held, That there could 
be no recovery on the policy where the company accepted the 
premium, not knowing that insured was then ill. 

[Judgment for company non obstante verdicto below. Here 

affirmed In favor of company.] 
Gordon v. Prudential Ins. Co. of America (Pa. S. C.) : 
80 Atlantic Reporter (September 21, 1911) 882. 

Application — Warranties — Forfeiture: 

An insurance company may defeat recovery on its policy, 
where statements of insured in his application are made war- 
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ranties; first, by showing that the statements or representa- 
tions were made in bad faith; and, second, by showing that the 
misrepresentation or untrue statements related to some matter 
material to the risk, notwithstanding the misrepresentations 
were made in entire good faith. 

Same — Representations — Materiality — Forfeiture: 

Where statements by an applicant are representations^ if 
by agreement of the parties, such representations are made ma- 
terlal, then their truth alone was open for consideration on the 
question of forfeiture. 

Same — Same-^Same — Court of Jury: 

Ordinarily, the good faith, falsity and materiality of answers 
to questions in an application for insurance are for the Jury; 
but where bad faith of the applicant, or the falsity or mate- 
riality of the misrepresentation is shown by clear and uncon- 
tradicted evidence, the court may so rule as a matter of law; 
and It is within the power of the court to instruct the jury that 
certain specific diseases, such as cancer, tuberculosis or Bright's 
disease are material to the risk, because the knowledge that the 
applicant was afllicted with either of these diseases would neces- 
sarily infiuence the company in determining whether or not it 
would accept the risk. 

Action on Policy — Conflicting Evidence — Question for Jury: 

Where evidence in an action on a life policy defended on 
the ground of misrepresentations as to Insured's health, made 
in the application, was confiicting, the case was for the jury on 
the essential facts. 

[Judgrment for plaintiff below. Here afiirmed against com- 
pany.] 

Mutual Life Ins. Co. v. Robinson (Md. C. A.): 

80 Atlantic Reporter (October 12, 1911) 1086. 

Action to Rescind Release — Fraud — Burden of Proof: 

The policy provided that, if insured committed suicide, the 
company's liability would be limited to the amount of premiums 
paid by insured. On the theory that insured committed suicide, 
the company paid to the plaintiff the amount of the premiums 
and took a receipt in full of all claims. Subsequently suit was 
brought to rescind the settlement on the ground that the release 
has been fraudulently procured, the pleadings raising two issues 
of fact; namely, as to whether insured committed suicide, and 
as to the question of fraud and no consideration for the settle- 
ment. Held, That the burden of proof of such issues was on 
the beneficiary. 
Same—Tender — ^When Unnecesaary: 

To rescind a release, where, under the policy, the company 
has paid to the beneficiary the amount of premiums paid by in- 
sured on the theory that insured had committed suicide, it was 
unnecessary to tender back the amount, since, under the policy, 
the beneficiary was entitled to the amount paid. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 
Commonwealth Life Ins. Co. v. Hughes (Ky. C. A.) : 

139 Southwestern Reporter (October 18, 1911) 769. 
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Policy — Premium — Payment by Note: 

The company authorized Its agents to accept notes In pay- 
ment of the first premiums on policies issued through them. 
Insured executed his note for a first premium, which note, with 
his application, was sent to the state agent, who forwarded the 
application to the home office, where the policy was issued in 
due course. The company held the agent responsible for the 
payment of such notes. Upon the issuance of the policy the 
state agent forwarded it to a bank, with instructions that the 
policy should be held until the local agent had paid certain 
overdue notes. The note was sent to the local agent for collec- 
tion, although not then due. The insured died before receiving 
the policy. After his death the local agent sent the note to the 
state agent, who, in turn, sent it to the home oflice. The bank 
returned the policy to the state agent. The state agent returned 
the policy to the local agent. Afterwards the note was again sent 
to the local agent, who endorsed the note, canceled because of 
non-acceptance of application, and returned same to insured's 
widow. Held, That the note constituted payment of premium, 
and that the endorsement of cancellation was without effect on 
the plaintiff's right to recover. 

Same — Delivery — Mailing: 

Where the company accepted a note as payment of the first 
premium and mailed the policy in due course to its state agent 
for delivery to the insured, such mailing constituted delivery to 
the insured. The state agent, by sending the note to a .bank, 
with instructions that implied payment before delivery, could 
not affect the contract already made. The contract was com- 
plete when the application was accepted, and the acceptance 
signified by mailing the policy. 

Same — Premium — Amount: 

Where the amount of an insurance premium was not men- 
tioned in an application, and the applicant, at the direction of 
the agent, gave his note for an amount slightly less than the 
actual premium, the company was bound to accept the lesser 
amount as the agent represented it, for the purpose of fixing the 
premium; and it was bound by his statement. 

Application— Official Receipt— Validity: 

The application stipulated that anything paid in advance, 
on account of the premium, shall be binding on the company 
only in accordance with the agent's or cashier's receipt therefor 
on the company's authorized form. The authorized form of 
receipt was set out on the application. This form itself recited 
that it would not be valid if issued after June 30, 1904. The 
application was made in September, 1904. Held, That such 
stipulation was a nullity and formed no part of the application. 
[Judgment for plaintiff below. Here afllrmed against company.] 
New York Life Ins. Co. v. Pike (Col. S. C): 

117 Pacific Reporter (October 23, 1911) 900. 

Application — Fraud — Return of Premiums: 

The company pleaded fraud In the application in defense ' . 
its liability. Held, That the failure of the company to teiic'... 
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back the premiums received precluded the defense of fraud, 
notwithstanding the policy provided for forfeiture of the pre- 
miums in case of fraud. 

[Judgment for plaintiff below. Here affirmed against company.] 
Commercial Life Ins. Co. v. Schroyer (Ind. S. C): 

95 Northeastern Reporter (October 24, 1911) 1004. 



Policy — Reformation — When WIN Be Granted: 

Reformation of a contract will not be granted by a court of 
equity unless there has been a mistake which is mutual and 
common to both parties to the instrument. It must appear that 
>oth have done what neither intended. A mistake on one side 
.nay be a ground for rescission, but not for reforming a contract. 
Where there has been a mistake of one party, accompanied by 
fraud or inequitable conduct of the remaining parties, in such 
cases the instrument may be made to conform to the agreement 
or transaction entered into according to the intention of the 
parties. 

Same — Same — Sufficiency of Evidence: 

Insured sued to have his policy reformed, alleging in his 
bill that he had been induced to accept the said policy and to 
pay the stipulated premiums by certain false and fraudulent 
representations made to him by defendant, to the effect that the 
experience of the defendant with similar policies issued by it was 
such that with like experience in the future, the complainant's 
policy would entitle him, at the maturity thereof, according to its 
terms, to an option of $17,570 in cash, or a paid-up policy, pay- 
able at death, of $37,600, or a life annuity of $1,400, and that 
the policy would yield these results to the complainant, unless 
variations in current rates of interest, in mortality, lapsing, or 
other variable quantities, would prevent the defendant from hav- 
ing the same experience in the future. The insurance company 
stated, through its agent and by its illustration blank attached 
to the policy, that a policyholder was entitled, at the end of the 
tontine period, to the advantages of three methods of settlement, 
based on the actual results of tontine policies issued in the past, 
and one of these advantages of settlement was cash value, con- 
sisting of matured endowments and surplus amounting to $17,- 
570, but it is added, and so stated in the plaintiff's bill, that 
"the results of policies issued hereafter will of course depend 
upon the future experience of the society;" that is to say, that it 
was represented by the defendant that up to the time of issuing 
the policy to the complainant the experience of the society from 
policies of this kind issued in the past was such that the com- 
plainant would be entitled to a cash value consisting of ma- 
tured endowments and surplus amounting to $17,570, but that 
thereafter (i. e., after the date of complainant's policy) the cash 
value of such policies would "depend upon the future experience 
of the society." Held. That the bill stated no grounds for refor- 
mation as the policy was not different from that which the alle- 
gations say the agent agreed should be delivered. 
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Same — Same — Remedy at Law: 

The bill alleges the contract of insurance requires the com- 
pany "to pay your orator the sum of $10,000, toget^ier with a 
further sum, denominated as dividend or surplus, equivalent to 
the full proportionate share and profits of the defendant's said 
business earned by its policy," etc. The insured was told that 
the past experience of the company would entitle him to $17,570, 
and this assurance was conveyed to him according to the aver- 
ments of the bill, verbally by their agent, and by a written illus- 
tration blank filed as part of the contract Held, That the com- 
pany was bound by that representation, and would be estopped 
from denying that its past experience was otherwise than that it 
would entitle the insured to $17,570, so that the insured has a 
complete remedy at law for the balance due him on his contract, 
and therefore could not maintain a bill for reformation. 

Same — Same — Same: 

A court will not reform an Instrument where the legal con- 
struction of the instrument as reformed will be the same as be- 
fore reformation, and the court will not reform a tontine life 
policy where, if reformed, the rights of the parties would not be 
changed. 

[Demurrer to bill sustained.] 

Grieb v. Equitable Life Assur. Society (U. S. C. C, Pa.) : 
189 Federal Reporter (October 26. 1911) 498. 

Mutual Company — Reserve Fund — Creditors: 

A mutual life insurance company may create a reserve fund, 
immune as against the claims of general creditors. All persons 
giving credit to such a corporation are chargeable with knowl- 
edge that a certain part of its income from assesments may be 
thus set aside. 
Same — Insolvency — Distribution of Assets — Attorney's Fees: 

Where, in proceedings involving the distribution of the funds 
of an insolvent insurance company, a beneficiary intervened "on 
her own behalf and on behalf of any and all persons similarly 
situated," and no one else intervened in support of this class who 
secured an advantageous disposition of their claims, the court 
would, if it deemed the controversy so complicated and the in- 
terests so involved that the claims of such particular bene- 
ficiaries would not otherwise have been properly represented, 
have discretionary power to allow claims for legal services for 
counsel representing such interests to be paid out of the funds. 

[Final decree distributing assets is aflirmed.] 

Robinson v. Mutual Reserve Life Ins. Co. (U. S. C. C. A., 
2nd Cir.) ; 

Scovill V. Same: 

189 Federal Reporter (October 26, 1911) 347. 

Action on Policy — Misrepresentations — Evidence: 

The testimony of Dr. Pollock, the medical examiner of the 
company, that he recommended the risk, not upon her state- 
ment that she had never had pneumonia or consumption, but 
upon his own examination and diagnosis of her physical condi- 
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tion, was clearly competent. Of course, as contended by de- 
fendant's counsel, the question was, not whether the medical 
examiner was Influenced in giving his certificate of her physical 
soundness by any statement that she had made, but rather 
whether the defendant was induced thereby to issue the policy, 
or to enter into the contract of insurance with her; and his testi- 
mony was competent and relevant in this view to rebut the alle- 
gation that she had ever actually been afflicted with the diseases 
mentioned, for he stated, also, that she had not been so affected, 
and the very fact that he examined and "passed her," in view of 
the questions asked in the application, was some evidence, under 
all the circumstances of this case, that she had never suffered 
from pneumonia or consumption, or any other serious disease. 
[Judgn)ent for plaintiff below. Here affirmed against company.] 
Brock V. Metropolitan Life Ins. Co. (N. C. S. C.) : 

72 Southeastern Reporter (October 28, 1911) 213. 

"Waiver"— Definition: 

"A waiver is a voluntary relinquishment of a known right, 
benefit or advantage, which, except for such waiver, the party 
would otherwise have enjoyed." 
Same — Statutory Provisions: 

"A person may lawfully waive the benefit of a statutory pro- 
vision, where the rights of third parties are not involved, unless 
such waiver violates public policy." 
Contracts — Public Policy — Construction: 

The only authentic and admissible evidence of public policy 
of a State are its constitution, laws and judicial decisions. 
Courts should guard with Jealous care the rights of private con- 
tracts and give to them full effect when possible to do so. 
Policy — Contract — Contemporaneous Papers: 

In a suit by the beneficiaries against a life insurance com- 
pany the policy, and such papers as are made a part thereof, 
contain the contract entered into between the insured and the 
insurer, and must be looked to in order to ascertain upon what 
terms the parties agreed, and what are the rights and liabilities 
of each. 
Same — Suicide — Insane Acts: 

Suicide is intentional self-destruction by one who is sane. 
If insane or accidental, it is not legally suicide. The law never 
presumes suicide from the fact of self-destruction. 
Same — Same — Waiver of Statutory Provisions: 

Where the policy contained the clause, "The company shall 
not be liable hereunder, in the event of the insured's death by 
his own act, whether sane or Insane, during the period of one 
year after the issuance of the policy," the benefit of Sec. 2500 
Ga. Civ. Code 1910 providing, "Death by suicide ♦♦♦ re- 
leases the insurer from the obligation of his contract," is 
waived unless such waiver is against public policy." 
Same — Procurance with Intent to Commit Suicide — Fraud: • 

If one should procure life insurance upon a false promise, 
made to the insurer at the time of making the contract, that he 
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would not commit suicide, when, in fact, it was his Intention to 
do so, it would be a fraud, entering into the consideration and 
into the procurement of the contract, which would render the 
contract void and against public policy, irrespective *of the 
statute. 

Same — Public Policy — Contracts: 

As a matter of public policy it is of great Importance to 
hold the parties to a contract voluntarily made, especially when 
death has removed one of the parties, and closed his lips upon 
the question raised. 

Same — Same^Same : 

In the present case theie is no clearly defined public policy 
opposed to the waiver of tfie Georgia statute, and there is a 
clear and vitally important public policy demanding the enforce- 
ment of the contract according to its terms and the intention of 
the parties. 

Same — Ambiguity — Rule of Construction: 

If any doubt should exist in regard to the construction of 
the contract of insurance, the doubt should be resolved in favor 
of the insured, and the policy should be literally construed in 
favor of the validity of the contract and against the insurance 
company which wrote the policy, and which is presumed to 
know the Georgia statute, the benefits of which it has waived. 

Policy — Suicide — Burden of Proof — Evidence: 

When the insurance company defends upon the ground of 
suicide, the burden is upon the company to establish such con- 
tention by a preponderance of the evidence. While the authori- 
ties are not uniform upon the question, the weight of authority 
seems to hold that the presumption against suicide is not over- 
come by the introduction at the trial of the proofs of death in 
one of the affidavits composing which the cause of death is 
stated to be suicide. It is a matter of common knowledge that 
proofs of death are made under conditions of haste to comply 
with the company's requirements, and under circumstances not 
conducive to safe conclusions. 

[Judgrment for plaintiff below. Here affirmed against company.] 
Mutual Life Ins. Co. v. Durden (Ga. C. A.): 

72 Southeastern Reporter (October 28, 1911) 295. 

Annotation — Right of Insured to Return of Premium Where 
Policy is Void or Voidable Because of Misrepresentations on 
His Part: 
Under the above head appears an annotation to the case of 

Metropolitan Life Ins. Co. v. Freedman» heretofore reported in 23 

Insurance Digest 155. 

32 Lawyers' Reports Annotated (N. S.) 298. 

Annotation — Validity of Assignment of Interest in Life Insurance 
Poljcy to One Paying Premiums: 
Under the above head appears an annotation to the case of 
McRae v. Warmack, heretofore reported in 24 Insurance Digest 
160. 

33 Lawyers' Reports Annotated (N. S.) 949. 



Digitized by VjOOQ IC 



FRATERNAL BENEFIT ORDERS 



AND 



ASSESSMENT ASSOCIATIONS. 



Policy — Forfeitures: 

Courts do not look upon forfeitures with faror. 
Non-Payment of Dues — Suspension — Sufficiency of Notice: 

The general secretary of the society addressed a notice to 
the member, wherein It was stated that "this notice is mailed to 
remind you that the reports received at this office from your 
Local Council No. 356 show you to be in arrears for assessment 
No. 5. Fearing that it may be an oversight on your part, this 
notice is sent to advise you of the importance of being prompt 
in the payment of your assessments, as your protection ceases 
at date of suspension. Trusting you will give this your im- 
mediate attention, I am, yours in L. C. F. & J., T. J. Edmonds, 
General Secretary. P. S. By suspending you are the loser. Don't 
do it." Held, That this was insufficient as a notice of forfeiture. 

Same — Same— Validity : 

For some time decedent's dues had been carried by the local 
lodge to which he belonged. In June the secretary of the local 
lodge requested payment of the May and June dues and asked 
that something be paid on the back dues as soon as he was able. 
Decedent paid the June dues. Afterwards, in June, he was sus- 
pended. Held, That the suspension was invalid. 

[Order gran ting plaintiff new trial below. Here affirmed against 
society.] 

Walton v. Fraternal Aid Association (Kansas City C. A.) : 

130 Southwestern Reporter (November 2, 1910) 1124. 

Interpleader— Grounds for Relief: 

To authorize a bill of interpleader it must appear that: "(1) 
The same thing, debt or duty, must be claimed by both or all 
the parties against whom the relief is demanded. (2) All their 
adverse titles or claims must be dependent, or be derived from 
a common source. (3) The person asking the relief — the plain- 
tiff — must not have nor claim any interest in the subject-matter. 
(4) He must have incurred no independent liability to either of 
the claimants; that is, he must stand perfectly Indifferent be- 
tween them, in the position merely of a stakeholder. 

Same — Sufficiency of Bill: 

A bill of Interpleader showing that plaintiff was fully in- 
formed of the defendants' rights and of his own liability, or if 
it should show that one of the defendants was certainly entitled, 
on the facts alleged, to the thing, debt or duty, in either case it 
would be demurrable, there would be no ground for an inter- 
pleader. 

207 
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Same — Same — Waiver: 

A bill of Interpleader on its face showed that one of the de- 
fendants was entitled to the fund in question. Held» That, by 
answering and setting up their conflicting claims, the defendants 
waived this defect. 

Same — Same — Payment into Court — Dismieeai: 

Where the complaint in interpleader is determined to be 
sufllcient, the court should order plaintift to pay the amount into 
court and order defendants to interplead, but, if the complaint 
is found insufficient as a bill' of interpleader on demurrer, the 
action should be dismissed, leaving defendants to assert their 
respective rights as they may. 

Same — Relief — Interest: 

The plaintiff association filed a bill of interpleader and of- 
fered to pay the fund into court and be discharged. During five 
terms of court between the filing of the bill and the Judgment, 
it remained ready and willing to make such payment, but was 
not ordered to do so. No interest was earned on the amount dur- 
ing that time. Held, That the plaintiff was not liable for interest, 
the filing of the bill of interpleader and the ofter to pay into 
court being analogous to a proper tender of money. This stops 
interest; the reason being that the person to whom the tender 
is made is in the wrong in declining to receive it 

Same— Same — ^Attorney's Fees: 

Where the plaintiff had filed a bill of interpleader, there was 
no error in disallowing an attorney's fee to the plaintift to be 
paid out of the fund, and ultimately to be taxed against the un- 
successful defendant. 

[Juderment agrainst plaintiff in part. Here modified and af- 
firmed.] 

Supreme Lodge Knights of Honor v. Selby et al. (N. G. 
S. C.) : 

69 Southeastern Reporter (November 5, 1910) 61. 

Action to Restrain Enforcement of Judgment — Issues — Res Ad- 
Judicata: 

The proceeds of the certificate issued by the society were 
paid to one claiming to be beneficiary. Subsequently another 
claimed the proceeds and sued the society, to enforce payment, 
recovering Judgment for the amount claimed. Before Judgment 
was entered, the society sued the plaintiff in the former action 
to enjoin the entry and enforcement of the Judgment, the issues 
being the same as in the former action. Held, That Judgment in 
the former case was res adjudicata. 

[Judgrment for defendant below.. Here afilrmed agrainst society.] 
Sovereign Camp of Woodmen of the World v. Means et al. 
(S. C. S. C): 

69 Southeastern Reporter (November 5, 1910) 85. 

Action on Poiicy — Sufficiency of Answer: 

The answer to the complaint against the "National Council 
Junior American Mechanics" was made in the name of the "Fu- 
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neral Benefit Department of the National Council Junior American 
Mechanics." Held, That the answer, although filed in the name 
of "Funeral Benefit Department of the Junior Order United Amer- 
ican Mechanics/' should be taken as the answer of the "National 
Council of Junior Order of United American Mechanics," as it 
appears that the Funeral Benefit Department of this order was 
the department against which the claim asserted was presented 
and the department by which the claim if allowed should be paid. 

Same — Defenses — Use of Intoxicants: 

The by-laws provided that if insured's death was caused by 
the intemperate use of intoxicants his beneficiary would not be 
entitled to benefits. Held, That where death was so caused 
there could be no recovery. 

[Judgment for plaintiff below. Here reversed In favor of so- 
ciety.] 

Funeral Benefit Department of Junior Order of United 
American Mechanics v. Ringp (Ky. C. A.) : 

131 Southwestern Reporter (November 9, 1910) 2. 

Mutual Benefit Societies — Corporation — Separate Organization: 

Certain members of the "Supreme Ruling of the Mystic Cir- 
cle," the legislative body of the "Fraternal Mystic Circle," fear- 
ing trouble with the Insurance Commissioner of Ohio, organized 
a corporation in Pennsylvania bearing the name "Supreme Rul- 
ing of the Mystic Circle." Subsequently the Ohio body trans- 
ferred to the Pennsylvania corporation all rights, assets, etc. It is 
contended that the Ohio corporation and the Pennsylvania cor- 
poration are one and the same. Held, That where the two cor- 
porations were organized under' the laws of different states and 
both had done business at the same time, a finding that they 
were one and the same corporatipn was erroneous. 

Same — Change of Plan — Consent of Member: 

The society changed its plan of business from the assess- 
ment to the monthly payment plan. Insured surrendered his 'orig- 
inal certificate for another and made payments under the new 
plan. Held, That by so doing he had thereby consented to the 
change. 

Same — Re-Rating of Members — Acts of Executive Committee: 

The constitution of the society authorized the executive com- 
mittee to re-rate members. Held, That the fact that the by-law 
r^-rating members was not passed by the supreme legislative 
authority of the society was immaterial, where such authority 
was vested in the executive committee. 

Same — Same — Constitutional Provision — Scope of Operation: 

The constitution of the society provided that If, where mem- 
bers were transferred from one society to another, the rate paid 
by the member to the society to which he originally belonged was 
less than the rate charged by the receiving society, such mem- 
ber might be re-rated by the executive committee. Held* That 
this provision authorized the re-rating of assessments of existing 
members, and was not confined to persons thereafter becoming 
members. 

1911-14 
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Same — Same — Unauthorized Acts — Remedies of Member: 

The act of the executive officers of a mutual benefit society 
in attempting to enforce an unauthorized resolution, is not a 
breach of the contract between the member and the society. 
The member's remedy in such a case is to enjoin the enforce- 
ment of the resolution, or if suspended for non-compliance there- 
with, to compel his reinstatement by mandamus. 

Same — Same — Same — Burden of Proof: 

The burden of proof is on an objecting member to show that 
the acts of the executive committee of the society, in attempting 
to enforce a resolution re-rating members, are unauthorized. 

Same— Solvency— "Assets"— "Liabilities": 

The assets of a life insurance company are the funds which 
it has in its treasury and* the money which it will be able to col- 
lect in the future from its policyholders, above its necessary ex- 
penses. Its liabilities are the amounts unpaid on claims that 
have accrued and the amounts which it has promised to pay by 
its contracts of insurance which will accrue in the future. If its 
assets exceed its liabilities as thus stated, it is in good financial 
condition; otherwise it is not. 

Same — By-Laws — Amendment: 

Mutual benefit societies have an inherent right to pass by- 
laws, rules and regulations for their government, and that such 
action, when taken by the properly constituted authority, is 
binding on all the members, whether the same be taken before 
or after the acquisition of membership. 

Same — Same — Increase of Assessments — Validity: 

The member upon joining the society agreed to be bound 
by the by-laws then in existence and such as might thereafter 
be enacted. Heldf That under 'such agreement insured would 
be bound by the enactment of a by-law readjusting the rate of 
assessment so as to enable the society to meet its obligations. 

Same— Same — Same — Vested Rights: 

The ves,ted rights of a member of a mutual benefit society 
are not impaired by a by-law raising the assessment rates he is 
required to pay in the future to enable the society to meet its 
obligations to himself and his fellow-members. 

Same — Same — Same — Arbitrary Character: 

A change in the rate of assessments which affected all of 
the members of the class to which plaintiff belonged in the 
same manner was not an arbitrary change. 

Same — Same — Same — Reasonableness of Increase: 

The by-laws were amended so as to require all members to 
pay rates according to the fraternal congress table. Under the 
old rate, at the time the by-laws were amended, the death 
claims exceeded the amounts received from assessments. In- 
stead of there being a reserve accumulated out of the payments 
made by insured, which reserve should have, at his age and 
length of membership in the association, amouted to $1,800, 
there was a deficiency amounting to $2,450. Held, That under 
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these circumstances, the act of the defendant in re-rating its 
members so as to require them to pay according to the fra- 
ternal congress table of rates, thereby increasing plaintiff's 
monthly assessment to 123.16 on the |3,000 certificate carried 
by him, was necessary to enable the defendant to meet its 
future obligations, and was not unreasonable. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Supreme Ruling of Fraternal Mystic Circle v. Ericson 
(Tex. C. C. A.) : 

131 Southwestern Reporter (November 9, 1910) 92. 

Annotation — Waiver of Provision as to Change of Occupation by 

Continued Receipt of Dues: 

Under the above heading appears an annotation to the case 
of Johnson v. Modem Brotherhood of America, heretofore re- 
ported in 23 Insurance Digest 262. 

27 LAwyers' Reports Annotated (N. S.) 446. 

Policy — Assignment — Insurable Interest — Wagering Contract: 

life policy, valid at its inception, may be subsequently 
assigned to one without an insurable interest, and the second 
policy issued in effecting the change of beneficiaries can not be 
held to be a wagering policy. 

By-Laws — Retroactive Effect: 

By-laws are never to be held retroactive where any other 
reasonable construction is possible. 

Same — Same — Beneficiaries: 

Insured agreed to be bound by the by-laws thereafter 
enacted. Subsequently a by-law was enacted prohibiting the 
naming of a beneficiary having no insurable interest. Held, That 
this by-law was not retroactive so as to render illegal a prior 
legal change of beneficiaries in favor of such a beneficiary; 
the provision in such by-law stipulating that it would be in 
force and effect from and after a certain future day being clearly 
prospective. 

[Judgment for assignee below. Here affirmed in favor of as- 
signee.] 
Grant v. Independent Order Sons & Daughters of Jacob et 
al. (Miss. S. C.) : 

52 Southern Reporter (July 30. 1910) 698; 

39 Insurance Law Journal (September, 1910) 1244. 

Beneficiary — Vested Interest: 

A beneficiary in a fraternal benefit certificate has no vested 
rights. 

Same— Change of Designation — Estoppel: 

Insured applied to the society by written communication 
to change the name of beneficiary in his policy, and designated 
the name of the person, whom he wished to be substituted. 
The communication was delivered in open lodge and was ac- 
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cepted by the society. Held, That the society, recognized in- 
sured's right to change the beneficiary in this manner and by 
accepting the application for the change was thereby estopped 
from questioning its validity. 

Same — Same — Who May Question: 

A beneficiary having no vested right in the policy, could not 
question the method by which the change of beneficiaries was 
made. She was only interested in the question of whether or 
not a change had actually been made. 

[Judg-ment for plaintiff below. Here reversed in favor of de- 
fendants.] 

Ross et al. v. Rogers (Ark. S. 0.) : 

131 Southwestern Reporter (November 23, 1910) 336. 

Application— False Statement — Estoppel : 

In a proposition blank the applicant for membership made a 
true statement as to his occupation. Statements in this blank 
were made warranties. Subsequent to this the subordinate court 
of the order appointed an investigating committee, who made In- 
quiries as to the truth of his statements and, his eligibility and 
recommended his admission. He then made a formal application 
in which he falsely stated his occupation to be that of "dirt wagon 
driver," when in fact he was employed as a metal polisher. The 
order refused payment because of the false statement in the ap- 
plication as to his occupation. Held, That the order, having 
knowledge through the proposal of insured's occupation, and hav- 
ing received his money, is estopped to say that his false state- 
ments in the application rendered the policy void. 

[Judgment for plaintiff below. Here affirmed against defend- 
ant.] 
Lessnau v. •Catholic Order of Foresters (Mich. S. C.) : 

128 Northwestern Reporter (December 2, 1910) 201; 
17 Detroit Le^al News (November 26. 1910) 837. 

Action on Policy — Sufficiency of Answer — ^Violatlon of Law: 

The society set up in answer to an action on the policy, 
that insured Kesterson, had come to his death when he was 
violating the law in that he was attempting to kill, or do great 
bodily harm to one Rogers in violation of the provision of the 
policy that if insured "shall die in consequence of a duel, or 
combat, except in self-defense ♦ ♦ ♦ or in consequence of 
violation or attempted violation of the law", the policy shall be 
void. Held, That construftig the pleading most strongly against 
the pleader, an old and most familiar rule for testing its suffi- 
ciency upon demurrer, we find that the answer did not state mat- 
ter constituting defense to the cause of action on the covenant. 
For all that appears, Kesterson may have been attempting to de- 
fend himself from Rogers when the latter took his life. In such 
event he was not violating the law, and his act was furthermore 
saved by the express exception contained in the qualifying clause. 

[Judgment for plaintiff below. Here affirmed against com- 
pany.] 

Eminent Household of Columbian Woodsmen v. Kesterson 
(Ky. C. A.) : 

131 Southwestern Reporter (November 30, 1910) 384. 
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Suicide — Presumption : 

It is presumed that an insured's death was not by suicide. 
Same — Question for Jury — Sufficiency of Evidence: 

The insured died in a public park, in plain view of several 
people had their attention been called to him. He was seen by 
one person, reclining against a tree with a death-like pallor on 
his face; when this witness tried to arouse him, he made two 
gasps for breath and died. Lying on the ground at his side was 
a mug, which had an odor of carbolic acid, and about 15 feet away 
was a small bottle which had contained carbolic acid. The in- 
terior of his mouth was white as if burned, but his lips and mus- 
tache showed no effects of carbolic burning. Insured had been 
suffering from blood poisoning in his right hand, which he treated 
by applying carbollzed water thereto; that for this purpose he 
carried around with him and used the mug found near him. Phy- 
sicians testified that according to circumstances and the quantity 
administered death from carbolic acid might be instantaneous or 
otherwise. "When death is instantaneous," said one of said phy- 
sicians, "paralysis takes place in the motor center of respira- 
tion in the brain. When that happens, the man just drops like 
a shot" In cases where death is not instantaneous, the suffer- 
ing of the patient, physicians stated, is intense, causing him to 
writhe, cry out, and breathe stertorously. A paralysis of the 
respiratory organs produced by the drug, one of them testified, 
would cause a patient's face to take on a bluish color. It was 
shown by evidence of the physicians that the tongue of a person 
in bad health frequently has a white coat. Testimony was offered 
and admitted tending to show it to be improbable, if not impos- 
sible, that Green could have drunk from the mug carbolic acid 
sufficient to have produced his death without leaving on his lips, 
other parts of his face, or a mustache worn by him, any evidence 
of the use by him of the drug. Testimony also was admitted tend- 
ing to show that it would not have been possible, if Green's death 
was caused by carbolic acid and was not instantaneous, for him 
to have died in the peaceful and apparently painless way he did 
die. And testimony also was heard tending to show that his 
death was due to heart failure. Held, That the question of sui- 
cide was for the jury, and that the evidence was sufficient to jus- 
tify their finding that he had not taken his own life. 

[Judgment for plaintiff below. Here affirmed against com- 
pany.] 

Grand Fraternity v. Green (Tex. C. C. A.) : 

131 Southwestern Reporter (November 30, 1910) 442. 

By-Laws — ^Amendment — Engaging In Business of Selling Liquor: 
A fraternal benefit society has a perfect right in a proper 
manner to adopt a by-law applicable to certificates thereafter 
issued which, as broadly as might be thought wise, would pro- 
hibit beneficial members from becoming engaged even indirectly 
in the business of manufacturing or selling liquors. 

Contract — Rule of Construction — When Applied: 

A construction should be employed which will avoid for- 
feitures, and that the penalties for ambiguous words should be 
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visited on him who has selected them. But necessarily before 
these rules can be of assistance to a party in such a case as this 
it must appear that the application to words of that fair and 
ordinary meaning which must be presumed to have been in the 
minds of the parties fails to make the intent clear and does in 
fact leave some uncertainty concerning whose solution intelli- 
gent men might reasonably differ and argue. 

By-Laws — Engaging In Occupation of Selling Liquor— "Engaged" 

— ^'Occupation": 

A by-law provided that no person shall be eligible for mem- 
bership in the order who is engaged either as principal, agent 
or servant in the manufacture or sale of spirituous, malt or 
vinous liquors as a beverage, and should any beneficial member 
of the order engage in any of the above named prohibited occu- 
pations after his admission, his benefit certificate -shall become 
null and void from and after the date of his so engaging in such 
prohibited occupation, and he shall stand suspended from all 
rights to participate in the benefit funds of the order. Insured 
with his son opened a saloon as co-partners, the license there- 
for being issued in their Joint names, and the member being 
pecuniarily interested therein, though he performed no labor 
in or about the saloon and took no active part in the business. 
Held, That insured was engaged in the occupation of selling 
intoxicating liquors within the meaning of the by-law, the word 
"engaged" being equivalent to "carry on" and the word "oc- 
cupation" meaning "business". 

Same — Same — Waiver of Forfeiture: 

Insured engaged in the business of selling intoxicating liq- 
uor in violation of the society's by-laws, thereby forfeiting his 
insurance. He retired from the business before his death. 
After such retirement, he surrendered his policy and obtained 
a new certificate payable to a new beneficiary. Held, That the 
rights acquired under the new certificate were not greater than 
those existing under the original certificate, there being nothing 
to show that the new certificate operated to waive a forfeiture 
of the original certificate. 

[Judgment for plalntifT below. Here reversed in favor of so- 
ciety.] 
Graves v. Knights of the Maccabees of the World (N. Y. 
C. A.) : 

92 Northeastern Reporter (November 22, 1910) 792; 
39 Insurance Law Journal (December, 1910) 1664. 

Beneficiary — Statute — Who May Object: 

111. Laws 1893, p. 130, limits beneficiaries to families, heirs 
and dependents. Held, That a brother-in-law named as benefi- 
ciary could not take Uie fimd, but that it should go to insured's 
daughter, where she was his only heir. Held, further. That the 
fact that the brother-in-law does not belong to any eligible class 
is not an objection which the society alone can raise; the person 
entitled to the fund can raise it. 

Same — Rival Claimants — Payment Into Court — Effect: 

The rights of conflicting claimants, where one of such claim- 
ants was without the classes entitled to take under the statute. 
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are not affected by the action of the society in bringing the money 
into court, in order to be relieved of litigation because of conflict- 
ing claims to it 

Assessments — Payment by Ineligible Beneficiary — Reimburse- 
ment: 

Voluntary payment of dues and assessments under a benefi- 
ciary certificate on the life of another, payable to a third person, 
are not entitled to repayment out of the death benefit fund; but 
such payments, made by the beneficiary with the expectation of 
receiving the fund, are recoverable out of the fund, on it being 
awarded to another on account of the beneficiary's ineligibility. 

[Judgment for dauerhter below. Here affirmed in favor of 
dauerhter.] 

Grand Lodge of Ancient Order of United Workmen v. Ehl- 
man et al. (HI. S. C.) : 

92 Northeastem Reporter (December 6, 1910) 962. 

By-Lawe— Payment of Delinquent Dues — Completion of Rein- 
statement: 

Thid constitution and by-laws of the society provided that 
any member suffering himself to become indebted for weekly 
dues for thirteen weeks shall not be entitled to benefits until 
four weeks after all such arrearages have been paid. Held, That 
where a member, who was more than thirteen weeks in arrears, 
caused his sister to pay his delinquent dues at a time when he 
was suffering from typhoid fever, from which he succumbed 
within four weeks after pasrment of such dues, his beneficiary 
was not entitled to recover. 

Same — Construction — "Sickness": 

The term "sickness," as used in the by-laws and benefit cer- 
tificate, to entitle the member to sick benefits, must have been 
such as to disable him from pursuing his regular vocation or 
earning his livelihood in some legitimate way. 

Assessmente — Payment Out of Sick Benefits — Notice: 

It is claimed that although no actual payment of dues was 
made by insured for a period of thirteen weeks, he was not in 
arrears, for the reason that he was entitled to sick benefits for a 
part of the time to an amount more than sufiicient to pay off 
and discharge his current dues. Held, That before a member can 
make good a claim for sick benefits as against dues, the council 
must have been notified of his sickness or acquired knowledge 
of it in some manner provided or recognized by the charter. 

[Judgment for plaintiff below. Here reversed in favor of com- 
pany.] 

Page V. National Coimcil, Junior Order United American 
Mechanics (N. C. S. C): 

69 Southeastern Reporter (December 10, 1910) 414. 

Action to Compel Reinstatement — Parties — Substitution— -Notice: 
After commencement of an action for reinstatement of a. 
benefit society, insured having died, an application by insured's 
administrator was granted, substituting them as plaintiff on con- 
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dition that the beneficiaries named in the certificate apply tQ be 
Joined as co-plaintiffs. Held, That an order subsequently made 
substituting the administrators and beneficiaries as parties plain- 
tiff, without giving defendant an opportunity to be heard, was 
improper and cause for setting aside the order. 

[Order substituting administrators and beneficiaries as parties 
plaintiff below. Here reversed.] 

Pierce v. Supreme Tent of Knights of the Maccabees of 
the World (N. Y. S. C. App. Div.) : . 

126 New York Supplement (December 12, 1910) 658. 

Wrongful Expulsion — Remedies: 

Where a member of a fraternal insurance association was 
wrongfully expelled and illegally deprived of his rights under his 
contract of insurance, he need not exhaust the remedies of ap- 
peal within the association, but may immediately institute pro- 
ceedings at law for damages for wrongful expulsion. 

[Judgment for plaintiff below. Here afllrmed against associa- 
tion.] 

Independent Order of Sons & Daughters of Jacob of Amer- 
ica V. Wilkes (Miss. S. C.) : 

53 Southern Reporter (December 17, 1910) 493. 

Charter Powers — Members Presumed to Know: 

Members of a mutual benefit association are bound to take 
notice of the charter powers of such association and of the law 
of the State imder which it is organized and authorized to do 
business. 

Mutual Benefit Certificate — Agreement to Return Premiums — 

Validity: 

Where a mutual benefit association, organized and doing 
business under the laws of the State of Alabama, issued to one 
of its members a policy agreeing to repay to said member, after 
the expiration of ten years, the premiums paid in by said mem- 
ber upon his policy, less any sums drawn out by him for such 
benefits, and said agreement is ultra vires as construed by the 
Supreme Court of Alabama, no recovery of said premiums can 
be had in this State. 

[Judgment for plaintiff below. Here reversed In favor of so- 
ciety.] 

Southern Mut. Aid Assn. v. Cobb (Fla. S. C.) : 

53 Southeastern Reporter (December 17, 1910) 605. 

Mutual Benefit Certificate — Measure of Recovery: 

By the terms of the contract, the beneficiary, upon the mem- 
ber's death, was entitled to receive the proceeds of one assess- 
ment, made against all the members of the society, not to ex- 
ceed $2,000. Upon insured's death his beneficiary sued to re- 
cover the sum of $2,000. Held, That the contract sued on was 
.not to pay $2,000, but a sum dependent upon the number of mem- 
bers who were liable to be assessed, and the amount each mem- 
ber should be assessed. 
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By-Laws — Amendment — Impairment of Contract: 

The member agreed in his application to conform to the by- 
laws then in force and those which might thereafter be enacted. 
By the terms of the by-laws at the time he became a member, 
the beneficiary, upon his death, was to receive an amount equal 
to one assessment on the membership; however, not to exceed 
$2,000. Subsequently the by-laws were amended so as to provide 
for two assessments in two months, and that, after deducting the 
expenses for that period, payment of all claims maturing within 
that period should be made at the rate per thousand equaled by 
such balance. Held, That in so far as the amendment defeated 
the right of the beneficiary of insured to have one assessment for 
her benefit, it impaired her contract right and was invalid. 

Same — Same — Amount of Benefits: 

A member of a relief association joined in 1884 as a member 
of Class A, then entitling his beneficiary upon his death to one 
assessment upon the members of Class A. not to exceed $2,000, 
and, after the consolidation of Class A with two other classes, 
in 1886, the member's beneficiary was entitled to one assessment 
upon all the members of the association. A by-law of 1892 pro- 
vided that no change in rates and conditions of the policies in 
force November 1, 1892, should be made, and in 1893 a by-law 
provided that the amount payable to a member's beneficiary 
should be ascertained according to the amended by-laws of 1892. 
After the death of insured in 1909 as a member in good stand- 
ing, an action was brought to recover |2,000. Held, That, under 
the by-laws of 189-2 and 1893, the contract of the association was 
that the plaintiff, under her certificate issued in 1884, would be 
entitled to one assessment upon all the members at the date of 
insured's death, at the rate provided by the by-laws of 1884, the 
date of the certificate. 

Same — Same — Same : 

An insured joined a relief association in 1884 as a member 
of Class A, thereby entitling his beneficiary at his death to have 
one assessment made on the membership of Class A. In 1886 
Class A was consolidated with the other two classes, and the 
beneficiary was given the right to have one assessment made on 
all the members of the association. The insured died in go'od 
standing in 1909. Held, That the insured died as a member of 
the whole association, and not of Class A, and that the assess- 
ment for his beneficiary would not be limited to the survivors of 
Class A, but would extend to all th6 members of the association. 

[Judgrment for plaintiff.] 

Heath v. New York Safety Reserve Fund (N. Y. S. C, 
Trial Tr.) : 

125 New York Supplement (December 19, 1910) 862. 



Mutual Benefit Society — Management — Judicial Control: 

Courts have no authority to interfere with fraternal benefit 
associations by directing or controlling them as to questions of 
internal policy, nor to decide questions relating to discipline of 
their numbers, but must leave such associations free to carry out 
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any lawful purpose in accordance with their rules and regula- 
tions, and the rule applies whether the association is incorpor- 
ated or unincorporated. But while the courts will not under- 
take to direct or control such associations in the matter of dis- 
cipline or internal policy, they will not hesitate, when some 
valuable or property right is involved, to entertain jurisdiction 
and afford relief. 

Same — By-Laws — Lodge Property: 

The constitution and laws of the order were part of the 
contract entered into by each and every member of the order 
when they became such members, and every article of property 
owned by the lodge was subject to the provisions of said consti- 
tution and laws. 

Same — Same — Same — Ownership : 

Under a by-law providing that when a subordinate lodge is 
dissolved or suspended, it shall be the duty of its senior officer 
to deliver up the paraphernalia, books, etc., to the Supreme 
Protector or some deputy designated by him, the right of the 
members to this property, if any, was merely to use it during 
the meeting of the lodge, and simply an incident to their mem- 
bership. 

Same — Subordinate Lodge— Suspension: 

Where the membership of a subordinate lodge was divided 
into factions, and the feeling between the factions became so 
violent that a personal collision and display o£ force occurred, a 
suspension of the lodge was not only proper, but probably neces- 
sary to prevent the ruin of the lodge. 

Same — Same — Same — Constitutionality — Due Process: 

Benefit certificates were issued by the Supreme Lodge 
through subordinate lodges acting as agents and through which 
members remitted their assessments. Held, That a suspension 
of a subordinate lodge did not deprive the members of such 
lodge of any property rights, as the members could keep their 
certificates alive by payment of dues directly to the Supreme 
Lodge, and further that such suspension, although without 
notice, was not unconstitutional as depriving the members of 
such lodge of property without due course of law. 

Same — Same — Same — Same—^Property: 

The society had no capital stock, and the individual mem- 
bers had no rights in the benefit fund except that given by the 
benefit certificates. The rights to receive sick benefits depended 
upon provision being made therefor by the subordinate lodge, 
and it does not appear that the subordinate lodge made any pro- 
vision for such benefits. Held. That the act of the Supreme 
Lodge suspending the subordinate lodge without notice did not 
affect any property rights of the members, within the meaning 
of the Constitutional provision that citizens shall not be deprived 
of property except by due process of law, since the right to re- 
ceive sick benefits, if such had been provided, did not constitute 
a right of property, but merely an incident to membership. 
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Same — Same — Same — Same — Same : 

The moral, intellectual, and social privileges of which 
members of a subordinate lodge of a fraternal order, consisting 
of a supreme lodge and of subordinate lodges, have been de- 
prived by the suspension of the subordinate lodge, and depriva- 
tion thereby of the right to participate in the control of the in- 
corporated Supreme Lodge, are merely incidents to membership, 
and do not constitute "property."- 

Same — Same — Same — Judicial Control: 

Courts will not interfere with the action of a Supreme 
Lodge of a fraternal benefit society in suspending a subordinate 
lodge, where such suspension did not affect any property rights 
of the members of such subordinate lodge. 

Same — By-Laws — Remedies: 

Members of a fraternal insurance order, consisting of a su- 
preme lodge and of subordinate lodges, and governed by a con- 
stitution authorizing members to appeal from any decision of 
any officer in the manner prescribed by the constitution, must 
pursue the remedy provided for, and where they do not do so, 
they cannot appeal to the courts. 

[Order dissolving temporary injunction i)elow. Here affirmed In 
favor of defendant] 

Lone Star Lodge No. 1, 935, K. & L. of Honor v. Cole et 
al. (Tex. C. C. A.) : 

131 Southwestern Reporter (December 21, 1910) 1180. 

Action on Policy — Breach of Warranty — Undisputed Evidence — 

Peremptory Instruction: 

Insured warranted in his application that he had never 
changed his residence on account of his health, that he had 
never been affiicted with habitual cough, or consumption, or 
with a disease of the lungs. The undisputed evidence showed 
that he had changed his residence on account of his health and 
that he was at the time suffering from tuberculosis of the bowels 
and lungs. Held, That it was error to refuse to instruct the jury 
to find for the company. 

Same — Same — ^Waiver — Retention of Certificate: 

A by-law provided that the certificate should be kept by the 
society. Upon the member's death it retained the certificate. 
Held, That the failure of the association to surrender the certi- 
ficate was not a waiver of objections to liability thereon, espe- 
cially where the counsel for the beneficiary was given the priv- 
ilege of inspecting the certificate at any time. 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 

Knights of Maccabees of the World v. Hunter (Texas 

S. C.) : 

132 Southwestern Reporter (December 28, 1910) 116. 

Beneficiary — Change of Designation — Right of Contract Bene- 
ficiary to Object: 
Where, by the rules of the society, children, upon the death 

of their mother, the original beneficiary, became the contract 
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beneficiaries, such children have such an interest in the policy 
as to entitle them to object to a change of beneficiaries, upon 
the ground that the insured Is mentally incapable. 

Same^Vested Right: 

Mutual promises of a father and mother, who each hold the 
certificate of a beneficial association in which the other is named 
as beneficiary, never to change the beneficiaries so named, and 
agreeing that in the event of the death of either, the policy 
shall run to the children and never be changed, create no such 
interest in the children as would entitle such children to compel 
the enforcement of the insurance contract. 

Same — Insurable Interest — Husband and Wife: 

Relationship of husband and wife is sufficient reason for 
insuring his life for her benefit. 

[Judgment for children below. Here reversed in favor of sec- 
ond wife.] 
Knights of the Modem Maccabees v. Sharp (Mich. S. C.) : 
128 Northwestern Reporter (December 30, 1910) 786. 

Assessments — Non-Payment — Notice — Forfeiture: 

The by-laws of the society required the payment of assess- 
ments within thirty days from the call, and provided that a 
failure to do so before the first meeting of the council to which 
the member belonged operated as a suspension, except that any 
council could pay the member's assessment as a loan or gift if 
such payment was made within thirty days after call. Held, 
That where the council had paid several assessments for the 
member out of its funds, its refusal to pay a certain assessment 
would not of itself forfeit the member's certificate, unless he had 
been notified of the call, or received notice of the forfeiture. 

Same — Same — Same— Mailing-Question for Jury: 

Insured, being out of employment in St. Louis, gave up 
house-keeping and went to Chicago in June, 1904, to obtain em- 
ployment. His wife followed him in July and remained with 
him for six weeks, returning to St. Louis to stay with her mother 
until her husband obtained employment. Insured lived in Chi- 
cago with his sister until January, 1905, when he went to Texas 
to travel for a packing company. The recorder of the council to 
which insured belonged knew that during the month of August 
he resided in Chicago, and had written to him there. Notice of 
the November assessment call was mailed to the address of in- 
sured's mother-in-law in St. Louis, with whom he had resided 
between the time he gave up his house and the time he left for 
Chicago, and with whom his wife was staying after her return 
from Chicago. Held, That whether or not notice of the assess- 
ment was mailed to insured's regular address, as required by 
the policy, was for the jury. 

Same — Same— Same — Same — Instruction: 

The court directed the Jury that although it should believe 
from the evidence the regular address of the deceased at the 
time mentioned was Chicago, and not St. Louis, yet if it found 
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that the notice of the contribution and of the suspension were 
forwarded and received hy deceased at his regular address in 
Chicago, or that kctual notice thereof reached him in any manner 
prior to his death and in time for him to have made application 
for reinstatement as a member, then the verdict should be for 
the society. Held, That the instruction was erroneous for failing 
to require that if notice was not mailed to his regular address 
he must have received it within the thirty days prescribed by 
the society's by-laws. 

Action on Policy — Reversal — Defenses — Waiver: 

The society, when sued on the certificate, relied solely upon 
the failure of insured to pay a certain assessment. Held, That 
upon the reversal of the trial court's decision, the society could 
not set up a forfeiture by reason of insured's failure to pay cer- 
tain dues, as its failure to set up this defense on the first trial 
amounted to a waiver. 

Waiver— Recall: 

Waiver once made cannot be recalled. 

[Judgment for society below. Here reversed against company.] 
Bange v. Supreme Council Legion of Honor of Mo. (St. 
Louis C. A.) : 

182 Southwestern Reporter (January 4, 1911) 276. 

Benefit Certificate — Nature of Contract — Life Insurance Contract: 

The contract of a fraternal benefit society, denominated a 
"benefit certificate," and providing for the payment, on the 
member's death to his beneficiary a specified sum on certain 
conditions, is a life insurance policy, and the society is a mutual 
company in so far as its contract of insurance is concerned, and 
is precluded, by reason of Acts Colo. 1903, c. 119, from setting up 
suicide in defense to its policy. 

Mutual Benefit Association — Statutes — Dependents as Benefi- 
ciaries: 

Sec. 638, 1 Mills* Am. St- of Colo, provides in part that "cor- 
porations, associations and societies, not for pecuniary profit, 
founded under this act, shall be bodies corporate and politic by 
the name stated in such certificate; ,* * * associations and 
societies which are intended to benefit the widows, orphans, 
heirs, and devisees of deceased members thereof, and where the 
members shall receive no money as profit or otherwise, shall 
not be deemed insurance companies." Held, That this act did 
not apply to a voluntary association writing Insurance not only 
for the benefit of those named in the act, but authorizing the 
insured to designate as beneficiary any relative or dependent. 

Statute — Constitutionality — Defense of Suicide: 

Acts Colo. 1903, c. 119, providing that suicide of a policy- 
holder of any life insurance company doing business in this 
State shall not be a defense against the payment of a life in- 
surance policy, whether said suicide was voluntary or involun- 
tary, and whether said policyholder was sane or insane is not 
unconstitutional as impairing the obligation of contract, nor as 
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depriving a citizen of the right to contract for himself or for 
the benefit of others. 

[Judgment for plaintlfT below. Here affirmed against society.] 
Head Camp Pacific Jurisdiction Woodmen of the World 
et al. v. Sloss (Colo. S. C.) : 

112 Pacific Reporter (January 9, 1911) 49. 

Action on Policy— By-Laws— Complaint — SufRciency: 

A complaint, in action against a benefit society, grounded 
on its by-laws, which alleges in the present tense, the existence 
of certain material by-laws, but which does not allege ttat they 
were in force at the time of the member's death, which was 
more than a year prior to the commencement of the action, is 
defective. 

[Demurrer to complaint sustained below. Here affirmed.] 
Wingersky v. United States Grand Lodge Independent 
Order Free Sons of Israel (N. Y. S. C, App. Div.) : 
126 New York Supplement (January 9, 1911) 74. 

Mutual Benefit Society — ^Voluntary Benefits — Right to Sue: 

The charter of the society provided that its purpose was "to 
aid deserving members according to law; such aid must be vol- 
untary and not otherwise." A member was entitled to certain 
benefits under his contract, which the society refused to pay. 
Held, That the society, having breached its contract, became 
liable to the member for the damages caused by such breach, 
and that such member was entitled to maintain an action at law 
to recover the same. 

Same — By-Laws — ^"Dismissed**: 

The constitution of a policemen's mutual benefit society, 
composed of policemen who had been on the police force for 
six years or more, provided that "a member must be in good 
standing in this society for one year before he will be entitled 
to any benefits except death or dismissal." The plaintiff, who 
had been on the police force for twelve years, and a member 
of the society for eight months, was "relieved and dismissed" 
because of disability, as authorized by the laws of the City of 
New York, relating to the pensioning of policemen. Held, That 
this was a "dismissal" within the meaning of the constitution 
entitling the member to benefits. 

[Judfi^ent for plaintiff below. Here affirmed against society.] 
Foley V. New York Mut Ben. Soc. (N. Y. S. C, App. Div.) : 
126 New York Supplement (January 9, 1911) 12. 

Policy — ^"Incontestable from This Date" — Fraudulent Represen- 
tations: 

The certificate provided that it is "incontestable from this 
date." The association set up in defense that insured made 
false representations in his application, knowing them to be 
false and making them for the purpose of defrauding the com- 
pany. Held, That this defense could not be set up under the in- 
contestable clause. 
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Application — Representations — Warranties: 

Representations are no part of the contract of Insurance, 
but are collateral or preliminary to it. When made to the In- 
surer at or before the contract is entered into, they form a basis 
upon which the contract is entered into; they form a basis upon 
which the risks proposed to be assumed can be estimated. They 
operate as the inducement to the contract. Unlike a false war- 
ranty, they will not invalidate the contract, because they are 
untrue, unless they ar^ material to the risks, and need only be 
substantially true. They render the policy void on the ground 
of fraud, while a non-compliance with a warranty operates as an 
express breach of the contract. 

Reinsurance — Contract — Measure of Recovery: 

The defendant association assumed the contracts of the L 
association expressly agreeing to "pay the full benefit provided 
for In this certificate at death, less amounts previously paid for 
disability benefits, and unpaid assessments, whether such bene- 
fit is provided for under Its laws or not." In an action against 
the defendant, it set up a section of Its by-laws providing: "In 
the event of the maturity by death or disability of a certificate 
in this association, before the member has contributed ten years' 
assessments, the unpaid assessments will be charged against 
the certificate and deducted from the final payments." Held, 
That the defendant could not claim the benefit of this by-law 
providing for a deduction of the final paymcmt where it did not 
show that the by-law of the L association contained such a 
provision. 

[Judgment for plaintiff below. Here afilrmed against society.] 
National Annuity Assn. v. Carter et al. (Ark. S. C.) : 

132 Southwestern Reporter (January 11, 1911) 633. 

Application — False Statements-^Burden of Proof: 

Where a mutual benefit society pleads fraudulent state- 
ments by the insured in his application in defense to an action 
on a policy issued by it, the burden was upon it to prove its 
charge of fraud. 

Same— ;-Rlght of Company to Rely on Statements: 

A mutual benefit society has the right to rely on the correct- 
ness of the statements made by an applicant in his application, 
which stipulates that the statements therein are warranted to 
be true. 

Same — Breach of Warranty — Forfeiture: 

Insured stated in his application that he was in good health, 
that he nor any of his family had ever been affected with tuber- 
culosis, and that within five years prior to that time he had not 
consulted a physician. These statements were warranted to be 
true. The statements were false. Held, That the society was 
not liable. 

TJudgrment for plaintiff on orlf?inal hearinp. 117 S. W. 275. 
Petition for rehearing grranted and former opinion with- 
drawn and Judgment reversed.] 

Supreme Lodge K. P. v. Bradley (Ky. C. A.) : 

132 Southwestern Reporter (January 11, 1911) 547. 
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Corporate Name — Appropriation — Injunction: 

The "National Circle, Daughters of Isabella/' a Connecticut 
corporation sues to enjoin the "National Order of Daughters of 
Isabella/' a New York corporation, from appropriating its name, 
claiming that in the use of such name, the New York corporation 
misled and deceived the public, and Injuried it pecuniarily and 
otherwise. Held, That the use of the distinctive portion of 
plaintiff's name was in effect an appropriation of its name, and 
that an injunction would lie to restrain its use. 

Same— Same — Same: 

A corporation has such a property in its name, whether or- 
ganized for pecuniary profit or not, that equity will protect it by 
enjoining another corporation from the use of the same name or 
one so similar to it as to mislead the public. 

[Decree for plaintiff below. Here affirmed against defendant] 
Daughters of Isabella No. 1 et al. v. National Order of 
Daughters of Isabella et al. (Conn. S. C. E.) : 

78 Atlantic Reporter (January 12, 1911) 333. 



By-Laws — Remedies — Appeal to Tribunai of Society: 

A by-law provided that "a member of the order desiring to 
appeal from any action of his State or subordinate council may 
do so." There was nothing in the constitution or by-laws re- 
quiring such appeal. Held, That the member was entitled to 
sue without appealing to the society's tribunal. 

Same — Beneficiary — *'l\^ember": 

The beneficiary named in a benefit certificate is not a 
"member" of the society. 

Same — Payment of Arrearages — Completion of Reinstatement: 

Under a by-law of a beneficial society, providing that a 
member in arrears should not be entitled to benefits until a 
certain period after payment in full, a beneficiary can recover 
for the death of a member after the expiration of the proba- 
tionary period from a sickness which began before its expiration, 
but after full payment of dues. 

[Plaintiff's motion for new trial granted.] 
Tucker v. George Shiffler Council, Jr. O. U. A. M. (Lan- 
caster Co. C. P.) : 

68 The Legal Intelligencer (January 13, 1911) 18. 



Grand and Subordinate Lodges — Relationship: 

The relation of subordinate lodges to the grand lodge of a 
fraternal benefit society is one of agency and the officers of such 
a subordinate lodge are the agents of the Supreme Lodge. 

Assessments — Waiver — Authority of Officer of Local Lodge: 

An officer of a subordinate lodge is empowered, in the 
absence of by-law, to waive a forfeiture resulting from the failure 
of the member to pay assessment when due. 
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Same — Same-— Same : 

If an officer of a subordinate lodge by pre-arrangement with 
a member credits payment of assessment as made when due, 
though it was not actually paid, and afterwards accepts payment 
of such assessment and retains the money with knowledge of the 
fact of the member's prior death, a waiver of the forfeiture is 
effectuated. 

[Judgment for beneficiary.] 

Saucerman v. Court of Honor (111. App.) : 

150 111. App. 340. 

Assessments — Custom — Effect: ' 

If there was a course of conduct prevailing among the mem- 
bers and officers of the society by force of which a payment made 
to the local secretary any time before the 10th day of each month 
was treated as having been made in sufficient time, upon proof 
of such course of conduct and compliance therewith by the mem- 
ber, the defense of default in the payment of assessments was 
not completely established. 

[Judgment for plaintiff.] 

Falkinberg v. North American Fraternal Order (111. App.) : 

149 111. App. 622. 

Application — Remedies — Tribunals of Order: 

The member agreed in his application to seek his remedy 
for all rights on account of such membership in the tribunals 
of the society. Held, That this agreement precluded him from 
resorting to the courts as to all questions of a legislative or 
administrative nature, and to their judgment upon controversies 
of members with one another within the order, but that where 
the question involved was the enforcement of a property right, 
such as is presented in this case, the courts could be invoked by 
a member to aid him in the enforcement or protection of such 
rights, without resorting, in the first instance, to the tribunal 
of the order. 

By-Laws — Sick Benefits — Actions — Parties: 

The constitution of the Grand Lodge provides that the 
"benefits are rights personal to the member, his family and 
dependent relatives, and are not payable to the legal represen- 
tatives of a member's estate." Heldp That where a* deceased 
member had no family nor dependent relatives, his personal 
representative could sue for sick benefits accruing to him in his 
lifetime for the benefit of his estate. 

[Judgment for plaintiff below. Here affirmed against society.] 
Kelly v. Trimont Lodge No. 249 I. O. O. F. (N. C. S. C.) : 
69 Southeastern Reporter (January 14, 1911) 764. 

Action on Policy — Suicide Statute — Constitutionality — Who May 

Question: 

The certificate issued by a mutual benefit society provided 
that it should be void if the insured committed suicide. The 
statute of the state precludes the defense of suicide. The society 

1911-15 
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contends that the statute is unconstitutional in that it grants to 
citizens of the state special rights, immunities and privileges not 
given to citizens of other states. The case was transferred by the 
Appellate Court to the Supreme Court on the theory that the con- 
stitutional question ousted it of jurisdiction. Held, That the de- 
fendant not being prejudiced by the statute could not invoke the 
question of constitutionality, thereby assuming to champion the 
wrongs of citizens whose rights were not up for adjudication, so 
as to confer jurisdiction on the Supreme Court. 

[Judgment for plaintiff below, and defendant appealed to the 
Appellate Court which transferred the case to the Su- 
preme Court. Here re- transferred to Appellate Court.] 

Dennis v. Modern Brotherhood of America (Mo. S. C.) : 

132 Southwestern Reporter (January 18, 1911) 698. 

Agency Contract — Authority of Officer — Ratification: 

One S was employed as general organizer of the society the 
contract providing that it should be in effect from and after Jan- 
uary 1, 1907, and continue one year "and unless otherwise ordered 
before the latter date, up to and including the time of the meet- 
ing of the Great Camp, Knights of the Modern Maccabees, on the 
second Wednesday of June, in the year 190S, unless same shall 
be terminated at an earlier date by common consent of both 
parties to this agreement." S did not know that the officer, with 
whom he made the contract, had no authority to make such a 
contract extending beyond the end of the year, and relying on 
the contract, continued to perform services after the end of the 
year. The governing body in charge of the affairs of the order 
either actually knew of the existence of the contract, or had ac- 
cess to it as a part of the records of the order, and knew that the 
employe was performing the services In reliance on the contract. 
Held, That the society had ratified the contract of its officer, 
entitling S to recover for the service rendered after the end of 
the year. 

Corporations — Contract — Seal : 

That the seal of a corporation was not affixed to a contract 
made by it is not in Itself fatal to the contract. 

[Judgment for plaintiff below. Here affirmed agrainst society.] 
Stevens v. Knights of Modern Maccabees (St. Louis C. A.) : 
132 Southwestern Reporter (January 18, 1911) 757. 



Sulclde^Burden of Proof — Presumption — Evidence: 

There is a presumption of law against suicide, casting the 
burden of proving such fact upon the party asserting It, but such 
presumption is not evidence and cannot be treated as evidence 
by the jury in reaching a verdict, and an instruction that such 
presumption has the effect of affirmative evidence is erroneous. 

Same — Same — Extent of Proof: 

The company contends that it was error for the court to in- 
struct the jury that to establish the fact of suicide the evidence 
must be of such character as to exclude every hypothesis of 
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death in any other manner. Held, That when the jury are told 
that the evidence must exclude every reasonable hypothesis ex- 
cept that of suicide, they are merely told that the party alleging 
suicide must introduce evidence to prove it. This must neces- 
sarily be so if there is a presumption casting the burden upon 
him who so alleges. To say that every other reasonable 
hypothesis must be excluded is only to say that the party having 
the burden must introduce evidence to support each fact neces- 
sarily material thereto. There might be ever so much evidence 
Introduced tending to show that a given death was not the re- 
sult of disease; but if there was nothing tending to show that it 
had not been caused by accident, the presumption against 
suicide would not be overcome. Where two or more facts are 
necessary to make out a cause of action they must both be 
proven. Modern Woodmen v. Cralger, 92 N. E. 113, distinguished. 

[Judgment for plaintiff below. Affirmed against society, 91 N. 
E. 976. Rehearing denied.] 

Modem Woodmen of America v. KIncheloe (Ind. A. C.) : 

93 Northeastern Reporter (January 24, 1911) 452. 

Action on Policy — Instruction — Applicability to Evidence: 

In an action on a mutual benefit certificate, where there was 
no evidence tending to show that officers of the society had done 
acts estopping it from setting up non-payment of premium in de- 
fense, it was error to instruct the jury, that if the society's offi- 
cers had caused the insured to believe that a strict performance 
on her part would not be exacted a forfeiture could not be 
claimed. 

Same — Same — ^Technical Defenses — Non-Payment of Premium: 

It is not a technical defense for a mutual benefit insurance 
association to insist that the policy is voided because of lapse in 
payment of dues, and hence an Instruction, in a case where that 
defense was Interposed, that technical defenses are not favored 
in actions on insurance policies, was misleading and improper, 
especially as the court did not define technical defenses. 

Same — Same — Applicability to Issues: 

In an action on a mutual benefit policy, the issue was 
whether insured had fully paid her assessments. By the terms 
of the policy, an insured was not entitled to sick benefits when 
in arrears. An instruction was given that, when an insured has 
money due him from a lodge on account of sick benefits, he has 
a right to rely on the lodge to deduct from the amount to pay 
dues. Held, That this instruction was wholly inapplicable to the 
issue; the issue being whether the Insured was in arrears at the 
beginning of her illness before any sick benefits would have been 
due. 

[Judgment for plaintiff below. Here reversed in favor of so- 
ciety.] 
District Grand Lodge No. 11 v. Pratt (Ark. S. C.) : 

132 Southwestern Reporter (January 25, 1911) 998.. 

Beneficiary — Vested Interest — Ante-Nuptial Contract: 

Where, in the part performance of an ante-nuptial contract, 
a husband procures a change in a certificate of Insurance, in 
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which his children were the sole beneficiaries, so as to make 
his wife a;i equal beneficiary with the children, and where she 
has fully executed the ante-nuptial contract on her part, she 
thereby obtains an equitable interest in the certificate, and he 
cannot thereafter, without her consent, surrender the certificate 
and obtain the issuance of a new one in which a third party is 
named as the sole beneficiary, and thus divest her of her interest 
in the certificate which was procured pursuant to such contract 

Same — Possession of Policy: 

The rights of a beneficiary named in a certificate of insur- 
ance in no wise depend upon the possession thereof by the bene- 
ficiary. 

[Judgment for wife below. Here affirmed In favor of wife.] 
Ferrell v. Stanley (Kan. S. C.) : 

112 Pacific Reporter (February 6, 1911) 549. 

Mutual Benefit Society — Contract— -AppHcability of Insurance 
Laws: 

The general insurance laws of the State of Missouri have no 
application to the contract of a fraternal benefit society. 

Application — ^Warrantiea*— Rule of Construction: 

Answers in an ap^ication for insurance in a fraternal benefit 
society, expressly made warranties, must be strictly true, irre- 
spective of their materiality. 

Same — ^" Insanity, or Any Other Hereditary Disease" — Construc- 
tion: 

Insured answered "no" in answer to the question: "Have 
any of your parents or grandparents, uncles or aunts, been sub- 
ject to • • ♦ insanity, or any other hereditary disease." 
Held, That the answer "no" was truthful, notwithstanding the 
fact that his mother suffered from insanity caused by disease and 
senility, as the question contemplated only hereditary insanity. 
Same — Ambiguity — Rule of Construction: 

Questions in an application for insurance, if ambiguous, will 
be given a meaning and construction most favorable to the in- 
sured. 

Suicide — Presumption — Burden of Proof: 

There is a presumption against suicide, casting the burden of 
proving it upon the party asserting it. 

Same — Evidence Considered — Jury Question: 

The coroner who held an autopsy over insured testified that 
It was his opinion that insured had died of carbolic poisoning. 
All of the physicians called as witnesses, testified that creosote 
had the same odor and effect as carbolic acid. The physician who 
treated insured testified: "Just prior to his death — ^I don't know 
exactly how long before — I was treating him for a cold and dys- 
pepsia; he had some stomach trouble. I prescribed for him some 
cdugh syrup or some medicine for the cough which he had, and 
probably something for indigestion. I frequently prescribe 
creosote. I am satisfied that I did for him, because I so frequently 
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do that It smells like carbolic acid; the odor is very similar to 
carbolic acid, and the effect upon the mucous membrane is the 
same." To show a motive prompting him to commit suicide, de- 
fendant introduced evidence tending to show that insured's mar- 
ried life had been most unhappy, and that he had discovered that 
day that his wife, from whom he was separated a second time, 
was receiving attentions from another man. Held, That whether 
insured's death was caused by suicide or by an overdose of 
creosote was for the jury. 

[Judgment for plaintiff below. Here affirmed against society.] 
Cleaver et al. v. Woodmen of the World (Kansas C. A.) : 
133 Southwestern Reporter (February 1, 1911) 153. 

Beneficiary — Change of Designation — Vested Interest: 

Where the by-laws of a mutual benefit society do not forbid 
a change of beneficiaries, and where the undertaking of the so- 
ciety is to pay to "the beneficiary of the deceased member," and 
there is no certificate but only a receipt for assessments designat- 
ing the beneficiary, the original beneficiary had only an expec- 
tancy, which was not a vested interest, and could be defeated at 
the will of the member. The original designation was merely an 
appointment which could be revoked, as the power of appointment 
was not exhausted in making the first designation. 

Same— Same — Mode— Completion : 

In the absence of provisions in the policy concerning the 
mode of change of beneficiaries, a change may be made by a 
member in any method which clearly expresses his intention to 
make the change, and gives direction to the proper officer of the 
society to carry his intention into effect; and that, where the 
member does all that he can do towards effectuating the change, 
the substitution is complete, even though there remain acts to 
be done by the officers of the society in carrying it into effect. 

[Judirment for last designated beneficiary below. Here affirmed 
against original beneficiary.] 

Carruth v. Clawson et al. (Ark. S. C.) : 

133 Southwestern Reporter (February 1, 1911) 178. 

Character of Company — Proof — Misrepresentation — Statute: 

Whether or not a society, purporting to be a fraternal bene- 
fit association, is such within the laws of a State in which it is 
doing business is a matter of affirmative proof, and. in the ab- 
sence of such proof, it must be dealt with as a life insurance 
company, or, at most, as a mutual benefit association doing bus- 
iness on the assessment plan, subject to the laws relating to life 
insurance companies, including Sec. 6937, Mo. Rev. St. 1909, pro- 
viding that no misrepresentation made in obtaining an insurance 
policy shall avoid it unless the matter misrepresented actually 
contributed to the event on which the policy became payable. 

Same — Same: 

The certificate of incorporation or that of authority to do 
business in the State are not conclusive of the character of the 
business done. That is to be determined, in part by an ezamina- 
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tion of the certificate issued, but it also rests on proof of acts 
outside of even the certificate. 

Application — Misrepresentation — Materiality — Cause of Death: 

The evidence showed that pneumonia was the direct cause 
of insured's death. She had first been confined, and following 
her confinement suffered from puerperal septicaemia, from 
which she recovered when the pneumonia developed. Held, That 
it could not be said that her pregnant condition, or the septicae- 
mia had contributed to her death, and the fact that her pregnant 
condition was misrepresented was immaterial. 

Same— Same— Rescission — Tender — Statute: 

Sec. 6940, Mo. Rev. St. 1909, provides that no defense based 
upon misrepresentation in obtaining or securing policies *'8hall 
be valid, unless the defendant shall, at or before the trial, de- 
posit in court for the benefit of the plaintiffs the premiums re- 
ceived on such policies." Held, That when the statute refers to 
a deposit with the clerk of the amount of premiums or assess- 
ments received, it refers to a deposit of lawful money, legal 
tender, and the deposit of a check, certified or otherwise, is not 
a deposit within the meaning of the statute. Held, further. That 
it was necessary for the company to prove as well as plead such 
tender in order to set up the defense of misrepresentations. 

[Judgment for plaintiff below. Here affirmed against society.] 
Thompson v. Royal Neighbors of America (St Louis 
C. A.) : 

133 Southwestern Reporter (February 1, 1911) 146. 

Estoppel — Elements: 

Equitable estoppels or estoppels in pais grow out of the acts 
and declarations of the parties sought to be charged and are ap- 
plied for the prevention of fraud, and to prevent a person who 
has been influenced by such acts and declarations from the in- 
jury of a denial. In order to constitute an estoppel, three things 
must be shown: (1) That the parties have done some act or 
made a declaration inconsistent with the truth for the purpose 
of securing the action of the other parties; (2) that the parties 
alleging the estoppel were ignorant of the truth and relied upon 
such acts and declarations; and (3) that injury would result to 
them by the denial. The doctrine of equitable estoppel rests 
upon the principle that "a man's own act or acceptance stop- 
peth or closeth up his mouth to allege or plead the truth." Its 
. controlling principle is to prevent fraud and promote justice. But 
it is the policy of the law to guard estoppels strictly because 
estoppels may exclude the truth. 

Same — Pleading: 

Facts constituting an estoppel must be specially pleaded or 
evidence of such facts cannot be received. 

Same— Sufficiency of Answer — Suicide: 

The defendant pleaded In defense of an action on a policy 
issued by it "that the death proofs furnished by claimants 
showed the cause of death to have been suicide," followed by 
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the statement "that the cause of the death was In fact suicide/' 
Held, That this was not a sufficient plea of estoppel of plaintiffs 
to show that death was not caused by suicide. 

Cause of Death — Proofs of Loss — Evidence: 

Statements as to the cause of death in proofs of death, under 
life policies, furnished under the provisions of the benefit certi- 
ficate, constitute admissions of material facts made by the claim- 
ants against interest, and they are competent prima facie evi- 
dence against the parties making them in an action on the policy 
wherein the issue is the cause of death. If such notice is given, 
the proofs of death have the probative force of solemn admis- 
sions, under oath, against interest, but are not conclusive. 

[Plaintiff's non-suited below. Here reversed against society.] 
Osbum et al. v. Court of Honor (Springfield C. A.) : 

133 Southwestern Reporter (February 1, 1911) 87. 

Action on Certificate — Medical Examination: 

Where a physician testified that the insured signed the medi- 
cal examination in his presence, on a certain date, that that was 
the only examination he made and that he was the only physi- 
cian of the lodge to which the insured belonged, the paper is 
properly admitted in evidence. 
Same — Breach of Warranty — Forfeiture: 

The statements by the insured in his application were war- 
ranties. Held, That the falsity of these statements was a defense 
to any action on the certificate. 

[Judgrment for plaintiff below. Here reversed In favor of de- 
fendant] 

KarafTa v. Supreme Order of the Independent Order of 
Foresters (111. App.): 

41 National Corporation Reporter (February 2, 1911) 
798. 



Suicide — Burden of Proof: 

The burden of proof is on the society setting up suicide, in 
defense to an action on a policy issued by it, to establish such 
defense. 

Same — Evidencs — Powder Marks: 

Insured was found dead in his office with a liullet wound in 
his head, and a 41 calibre revolver lying by his side. No cauteri- 
zation or powder marks appeared about the wound. The society 
introduced expert testimony based upon experiments with 
weapons regardless of calibre to show that if the muzzle of the 
revolver had been held close enough against the point of injury 
there would be no powder marks. The plaintiff sought to rebut 
this evidence by introducing an expert witness who had made 
experiments with a 22 calibre revolver, by placing the muzzle of 
the revolver against a piece of bacon supported by a cabbage 
head, and firing into it. Held, That it was within the discretion 
of the trial court to admit this testimony in rebuttal, especially 
where the witness produced in court the materials used. 
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Same — Instruction — Burden of Proof: 

The court instructed the jury that, in order to find that the 
insured had committed suicide from the circumstances in evi- 
dence, such circumstances should point "clearly*' to the fact of 
suicide and be inconsistent with any other reasonable hypothesis. 
Held, That this instruction did not require the fact of suicide to 
be proved "clearly," but merely that all the circumstances should 
clearly point that way, which was no stronger than to say that 
they must be "inconsistent" with any other reasonable hypo- 
thesis. 

Same — Same-— Same: 

The court instructed the jury that "the burden is upon the 
defendant to satisfy you, by the preponderance of the evidence, 
that the pistol shot wound was self-inflicted, and if, after consid- 
ering all of the evidence in the case, you are unable to say by 
whom or how said wound was inflicted, then your verdict should 
be for the plaintiff." Held, That the use of the word "satisfy" 
was not misleading because qualified by the rule as to the pre- 
ponderance of proof, nor was it misleading as placing on the de- 
fendant the burden of proving the negative that the insured was 
not murdered, and that his death was not accidental, nor was 
it misleading by using the words "by whom or how" the wound 
was inflicted. 

[Judgment for plaintiff below. Here affirmed against society.] 

Scott V. The Homesteaders (Iowa S. C.) : 

129 Northwestern Reporter (February 3, 1911) 379. 

Suicide — Burden of Proof: 

The burden of proof is on the society setting up suicide, in 
defense to an action on a policy issued by it, to establish such 
defense. 
Same — Question for Jury: 

Insured was a lawyer and was in his office on Sunday even- 
ing. Shortly afterwards, another was heard to go up the stairs 
of the building and into insured's office, but there was no evi- 
dence of this person leaving the office or building. A pistol shot 
was heard by another tenant, and he with the janitor, and a phy 
sician who came into the building directly after the shot, made 
an investigation and found the insured lying on the floor, with 
a bullet wound in his right temple, and a pistol lying near his 
side. No cauterization or powder burn appeared upon the wound. 
No one had previously seen the pistol in insured's possession, and 
no one knew of him owning one. The door to the front room of 
his office was open. Insured had conversed with his daughter 
over the telephone less than half an hour before the shot was 
heard and was going to a church with her that evening. Evi- 
dence was introduced to the effect that a ne2:ro had made a threat 
to take insured's life, and that he had in his possession a pistol 
similar in appearance to the one found by insured's side. In- 
sured was in debt to the extent of $1,000, but was not pushed by 
his creditors. He owned property including his dwelling valued 
at |2,000. Held, That whether insured's death was caused by 
suicide was for the jury. 
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Same — Evidence — General Belief: 

The company's defense was suicide. The plaintiff's theory 
was that insured had been murdered. Held, That evidence, tend- 
ing to show a general belief on the part of bystanders and pub- 
lic officials, that insured had committed suicide, and that no pros- 
ecution was ever instituted against any person for his murder, 
was properly refused. However, the defendant was entitled to 
produce any witness who knew facts sufficient to warrant his be- 
lief in the theory of suicide. 

Same — Same — Mental Condition: 

Evidence of a conversation by the insured over the telephone 
with his daughter shortly before his death, to the effect that he 
would return home soon, and that there were some clients in his 
office; but that he would be home in time to keep an engage- 
ment, was admissible, for the purpose of disclosing the state of 
mind of the deceased at the time of the conversation. 

Same — Same — Threats against Insured: 

The evidence showed that insured was found in his office on 
a Sunday evening, fatally shot, and that some person had been 
in his office late in the afternoon, and that his departure had not 
been observed prior to 6 : 30, when a witness left the building, the 
testimony of a witness that on the Friday preceding a third per- 
son had displayed a revolver that looked like the revolver found 
near insured's body, and the testimony of another witness that 
the third person had threatened to kill the member, was admis- 
sible, when considered together, to rebut the theory of suicide, 
as threats tending to elucidate material facts in the case are ad- 
missible, and are not excluded under the rule that, unless accom- 
panied by an overt act, they are inadmissible as hearsay. 

[Judgment for plalntiflf below. Here afflrmed against society.] 
Scott V. Sovereign Camp of Woodmen of the World (Iowa 
S. C.) : 

129 Northwestern Reporter (February 3, 1911) 3021 

Policy — Beneficiary — "Legal Representatives": 

A fraternal insurance association issued a certificate of mem- 
bership to a man who named his wife as beneficiary. It was pro- 
vided that in case the wife died before he did, he might name 
another beneficiary, but if he failed to do so, or if for any reason 
there was none when the insurance should be payable, the money 
should be paid to his legal representative. The wife died; he 
died some years after; an administrator of his estate was ap- 
pointed, to whom the association paid the money. The insured 
left three minor children, who commenced an action against the 
administrator and his sureties to recover the money. Held, That 
they ought not to recover. The administrator was the "legal 
representative" of the deceased, within the meaning of that term, 
and was entitled to the money as a part of the estate of the in- 
sured. 

[Judgment for plaintiffs below. Here reversed in favor of sure- 
ties.] 
Hunt et al. v. Remsberg et al. (Kan. S. C.) : 

112 Pacific Reporter (February 6, 1911) 690. 
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Mutual Benefit Society — Waiver: 

The doctrine of waiver by acts Is applicable to mutual benefit 
societies as well as to regular insurance companies. 

Same— Same — Premium : 

Where the society had made it a custom to receive monthly 
assessments from insured after their due date, without requiring 
him to be reinstated, it thereby waived prompt payment of the 
assessment, and could not, without giving insured reasonable 
notice of its intention to change its custom, require him to make 
payments strictly in compliance with the requirements of his con- 
tract, nor require reinstatement where he had failed to pay 
promptly. 

Same — Reinstatement — Estoppel : 

Although insured, at the insistence of the society, signed a 
health certificate and application for reinstatement in the asso- 
ciation, in which he agreed that, in case of his reinstatement, 
benefits under the aforesaid certificate should accrue solely on 
the same terms and conditions as though a new application for 
membership had been made and a new certificate issued, if he 
did not know, at the time of the signing of the application for re- 
instatement, that he was not in default, such application would 
not estop him to claim that he had the full benefits of a member 
in continuous good standing. 

[Judgment for plaintiff below. Here aflBrmed against society.] 
Zahm V. Royal Fraternal Union of St. Louis (St. Louis 
C. A.) : 

133 Southwestern Reporter (February 8, 1911) 374. 

Beneficiary — Change of Designation: 

The designation of the beneficiary in a certificate issued by a 
fraternal beneficiary association is but a present expression of 
the member's will, revocable at any time, and unless there is to 
be found, either in the laws of the State where the association 
was incorporated or in its charter or by-laws or in the terms of 
the certificate itself, some provision prohibiting or restraining the 
right of the member to change the name of the beneficiary, he 
may make such change without the knowledge or consent of the 
beneficiary originally designated. 

Same— Same — Statute : 

Sec. 5854, Rev. St. Mo. 1889, provides that "Any policy of In- 
surance heretofore or hereafter made by any insurance company 
on the life of any person, expressed to be for the benefit of any 
married woman ♦ • • shall inure to her separate use and 
benefit." The plaintiff, who was the beneficiary originally desig- 
nated, contends that because the defendant issued the certificate 
sued upon before it qualified to do business in the State, it is 
subject to the general insurance laws, and that under Sec. 5854 
the benefits Inured to her separate use as wife. Held, That the 
statute does not attempt to vary the terms of the contract of in- 
surance or to derogate from the right to contract freely with re- 
gard to the beneficiary. On the contrary, before the policy inures 
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it must be expressed to be for the benefit of the married woman; 
that is, the insured and company must first, of their own free will, 
make their contract so that it will be expressed to be for her ben- 
efit. They may omit her altogether, if they desire, or they may 
give her an interest only in common with others. Their power 
in that respect is left general and unrestricted. Being so, it in- 
cludes the power to make a qualified appointment and to reserve 
the power to revoke and to substitute. 

[Judgment for interpleader below. Here affirmed against origi- 
nal beneficiary.] 

Eves V. Sovereign Camp W. O. W. (St. Louis C. A.) : 

133 Southwestern Reporter (February 15, 1911) 657. 

Application — Statements as to Health — Materiality: 

Insured made negative answers to each of the following 
questions: "How recently have you been associated with a per- 
son who had tuberculosis? How recently have you occupied 
apartments that have been occupied by one who had tuberculosis? 
Are you subject to or afflicted by any disease, malformation, or 
weakness, or have you had any severe disease other than those 
stated in the foregoing answers, or have you any material defect 
of eyesight or hearing?" Held* That these questions were ma- 
terial to the risk, and, if untrue avoided the policy. 

Same — Same — Burden of Proof: 

The burden of proof is on the company to establish its de- 
fense that insured made false statements in his application as to 
his health. 
Same^Same — Falsity — Insufficient Proof: 

Insured stated in his application that he had not been asso- 
ciated with any person who had tuberculosis, and had not re- 
cently occupied apartments that had been occupied by any person 
affected with tuberculosis. The company seeks to avoid liability 
by showing that insured associated and roomed with one C who 
had a tubercular abscess of the hip. It is true that insured lived 
with C and that C had an abscess of the hip, but the evidence 
conflicted as to whether or not it was tubercular. Two doctors, 
who made a microscopical examination of the pus, testified that 
there were no tubercular germs in the pus, and that such an ex- 
amination was the best known test for the discovery of such 
germs. Held, That the evidence was sufficient to support a ver- 
dict for the plaintiff. 

[Judgment for plaintiff below. Here afiirmed against society.] 
National Protective Legion v. AUphin et al, (Ky. C. A.) : 

133 Southwestern Reporter (February 15, 1911) 788. 

Foreign Company — Service of Process — Statute: 

A foreign fraternal accident company or association may 
select its agents upon whom process may be served, in the manner 
provided in section 5, c. 16, Comp. St. of Neb. 1909; failing to do 
so the law converts into agents, upon whom summons may be 
served, any and all persons doing any of the things named in 
section 8, c. 16, the performance and fruits of which acts are ac- 
cepted by such company or association. 
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Same — Doing Business: 

A single transaction by a foreign corporation may constitute 
a doing of business in this State within the meaning of the 
statutes of the State making certain requirements of foreign cor- 
porations conditions precedent to their doing business in the 
State, where such transaction is a part of the ordinary business 
of such corporation and Indicates a purpose to carry on a sub- 
stantial part of its dealings here. 

Same — Same — Estoppel: 

Where it appears that a foreign accident corporation is 
actively soliciting membership in this State, and is annually re> 
ceiving a large sum of money from our citizens in the form of 
assessments to aid it in carrying out its contracts here and else- 
where, it will not be heard to say that it is not doing business in 
the State. 

Action on Poilcyr-Partles — Estoppel: 

Where the widow of a deceased member of a fraternal acci- 
dent association is named as beneficiary in the application of such 
deceased member, which is in the custody of defendant, and in 
ignorance of the provision in her favor m such application she 
sues in her representative capacity as administratrix of the estate 
of such deceased member, and after learning of the provisions in 
such application continues to prosecute such action. Held, A bar 
to any subsequent individual claim as such beneficiary, and that 
such suit will be sustained as against an objection that she, in 
such representative capacity, is not the real party in interest. 

By-Laws — Filing Copy with Auditor — Statute: 

Sec. 112, c. 43, Neb. Comp. St., providing that "a fraternal in- 
surance company cannot have the benefit of its by-laws and 
amendments thereto, in defending against a death claim, unless 
certified copies of such by-laws and amendments have been filed 
with the Auditor of Public Accounts," applies to all fraternal in- 
surance companies doing business in this State, whether domestic 
or foreign, and whether licensed to do business in the State 
or not. 

Policy — Notice — Excuse: 

"Where a person Is accidentally injured so as to render him 
unconscious and thereafter cloud his mind so that he cannot, 
within the time limited in an accident insurance policy, intelli- 
gently give notice of such accident, he will be excused from giv- 
ing the notice while so disabled." 

Same — Same — Waiver: 

Denial of liability is a waiver of the requirement of notice of 
loss, but if at the time suit is begun, the company has no notice, 
either express or implied, it may set up both that there was no 
liability, and that there was no notice given as required by the 
policy. 

Foreign Company — Character of Company — Statute: 

Sec. 91, c. 43, Comp. St, defines a fraternal beneficiary asso- 
ciation as follows: "A fraternal beneficiary association is here- 
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by declared to be a corporation, society or voluntary association, 
formed or organized and carried on for the sole benefit of its 
members and their beneficiaries, and not for profit. Each such 
society shall have a lodge system, with ritualistic form of work 
and representative form of government." The defendant is an 
Iowa corporation, organized for the benefit of its members and 
not for profit, but without a lodge system, with ritualistic form 
of work and a representative form of government Held, That 
notwithstanding this difference, defendant was a fraternal benefit 
society and within the perview of the Nebraska laws relating to 
such societies. 

Action on Policy — Amencfhient — New Cause of Action— Li nr.lta- 
tions: 

The original complaint was filed within the statutory period 
for filing actions. The amended complaint, upon which the case 
was tried, was not filed until after such time. This amended 
complaint differed from the original duty in the amount demanded 
in the prayer. Held, That the amended complaint did not set up 
a new cause of action, and was not barred by the statute of limi- 
tations. 

[Judgment for plaintiff below. Here reversed in favor of so- 
ciety.] 
Tomson v. Iowa State Traveling Men's Assn. (Neb. S. C.) : 
129 Northwestern Reporter (February 17, 1911) 529. 

Application — "Former Illnesses" — Construction: 

A general question, in an application f6r life insurance, call- 
ing for information concerning "former illnesses" of the appli- 
cant, does not require the disclosure of an illness or ailment of a 
trifiing, temporary, or unimportant nature, but only those of a 
serious, dangerous, or permanent character. 

Same — Same — Question for Jury — SufFlciency of Evidence: 

Insured stated in his application that he had had no "former 
Illnesses." The evidence shows that Insured, prior to his applica- 
tion, had been treated by his family physician for throat trouble, 
the nature and character of which does not seem to have been 
disclosed to him. He was advised to, and did go to Colorado, in 
the expectation that the trouble would leave him. After a few 
months he returned from Colorado and was pronounced cured by 
his physician. Several months later he made application for the 
Insurance here sued upon, at which time he was pronounced by 
defendant's examiner to be strong and vigorous. He continued 
so for more than two years, at which time he became ill and 
shortly afterwards died of tubercular laryngitis. Decedent's phy- 
sician did not attempt in his testimony to name the illness which 
he treated in 1905. He said, on being questioned upon the sub- 
ject, that he "surmised" it to be laryngitis, but doubted the cor- 
rectness of his diagnosis when decedent returned from Colorado 
fully recovered and in good health and condition. The physician 
also testified that the disease finally resulting in death might 
well have originated and come on after decedent had become a 
member of the society. Held, That whether or not insured had 
failed to disclose a former illness was for the Jury, and Its find- 
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ing that there had been no former illness was sustained by the 
evidence. 

[Judgment for plaintiff below. Here affirmed against society.] 
Gruber v. German Roman Catholic Aid Assn. of Minn. 
(Minn. S. C.) : 

129 Northwestern Reporter (February 17, 1911) 581. 

Mutual Benefit Society — Removal of Officer — Remedy: 

Although the financial interest of officers of a fraternal bene- 
fit society is trifling and insufficient to constitute the basis for 
mandamus, to reinstate them as such officers, they are neverthe- 
less entitled to such remedy to redress the wrong not only to 
themselves, but to the members at large of the society, who had 
entrusted them with the performance of the duties of their re- 
spective offices. 
8ame — Same — Same : 

Where the proceedings of a mutual benefit society for the re- 
moval of certain officers were void, such officers were entitled to 
resort to the courts without first exhausting th^ remedies provided 
by the society. 
Same — Same — Same — Vain Appeal: 

Where certain officers of the society were wrongfully removed 
from office, they were not required to exhaust the remedies within 
the society before resorting to the courts, where an appeal within 
the society could not possibly be heard before their terms of 
office would expire as such a remedy would be no remedy at all 
because it would afford no relief. Furthermore, a fruitless appeal 
need not be taken as a condition precedent to peeking redress in 
the courts. 
Same — Same — Same : 

Mandamus, and not certiorari, is the proper remedy of offi- 
cers of a mutual benefit society who have been wrongfully re- 
moved from office. 
Same — Same — Proceedings — Validity: 

The by-laws of the society authorized the removal of an offi- 
cer of the central society for cause by a three-fourths vote of the 
officers present. They further provided that every officer against 
whom charges have been preferred shall have a just and impar- 
tial trial in accord with the laws of the society. Held, That the 
removal of certain officers on the statement of the president of 
the society that complaints had been made against such officers 
by local societies for misconduct, without notice to them and with- 
out an opportunity to be heard, was void. 
Same — Same — By-Laws — Construction : 

The by-laws of the society provided that every officer against 
whom charges have been preferred "shall be suspended from his 
office until the case is decided, unless the society orders other- 
wise, by three-fourths majority of the members present." Held* 
That the charges referred to do not mean fugitive charges made 
by some individual on his own responsibility, but charge formu- 
lated and presented by some local counsel or other authoritative 
body, after investigation. 
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Same — Same — Mandamus — Costs : 

The central society of a mutual benefit society having acted 
arbitrarily and without jurisdiction in the removal of certain 
State officers, was properly taxed with costs on the reinstatement 
of the officers by mandamus proceedings. 

[Judgment for plaintiffs below. Here affirmed against society.] 
State ex rel. Weingart et al. v. Board of Officers of Gegen- 
seitige Unterstuetzungs Gesellschaft Germanla et al. 
(Wis. S. C.) : 

129 Northwestern Reporter (February 17, 1911) 630. 

Beneficiaries — Designation of Church — Statute: 

Under the Act of Pa. of April 6. 1893, P. L. 7 limiting the 
beneficiaries in mutual benefit societies to "families, heirs, blood 
relatives, affianced husband or wife, or persons dependent upon 
the member," a church cannot be a beneficiary although ac- 
cepted as such by the society. 
[JCudgment for society.] 
Hoban v. National Slavonic Society (Luzerne Co. C. P.) : 

68 The Legal Intelligencer (February 17, 1911) 100. 

By-Laws — Reduction of Benefits — Acquiescence — Estoppel: 

The defendant illegally reduced the amount payable under its 
certificate. Insured paid two assessments on the reduced amount. 
Upon insured's death this amount was accepted by the benefi- 
ciaries without protest and the certificate surrendered, ,the bene- 
ficiaries making no claim for a larger amount until suit was 
brought three years later. Held, That by such acquiescence the 
beneficiaries were estopped to claim a share in a surplus fund in 
the hands of defendant's receiver. 

Same — Same — Same — Same — 1 1 Iness : 

At the time of the adoption of the by-law reducing the bene- 
fits insured was ill. After its adoption he paid two assessments 
on the reduced amount. Held, That his illness did not avoid the 
effect of the payments made by insured, where his mental capacity 
was not impaired. 

Assessments — ^Tender — Sufficiency: 

A tender of an assessment on the old basis by a member to 
the treasurer of the local council cannot be relied on as avoiding 
the effect of the member's payment of assessments on the amount 
of his certificate as reduced under an invalid by-law, as such 
tender was not a tender to the corporation. 

By-Laws — Reduction of Benefits — Waiver: 

After the passage of the by-law reducing benefits, insured 
surrendered his certificate to be exchanged for a certificate for 
the reduced amount. The certificate was surrendered in August 
and returned to them because the by-law was not to go into effect 
until October. Manifestly this was done to preserve the right of 
the beneficiaries named In that certificate to the larger sum in 
case the insured died before October 1st, when the new by-law 
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was to go Into effect. Held, That the return of the certificate was 
not a waiver of its right to reduce the policy. 
[Bill dismissed.] 
Attorney General v. Supreme Council A. L. H. (Mass. 

S. J. C.) ; 
In re Hackett et al.: 

93 Northeastern Reporter (February 21, 1911) 797. 

Action on Policy — Evidence — Opinion of Non-Expert: 

The policy provided that it should not lapse for 30 days after 
the day fixed for the payment of dues, if at such time the insured 
was too sick to direct the payment of dues. Insured's dues were 
payable on March 10, but were not paid at that time. Insured 
died within thirty days thereafter. In an action on the policy a 
witness was asked to state from his observations whether in- 
sured was able to attend to or direct the payment of his dues. 
The court refused to permit the witness to answer. But the court 
permitted the witness to testify that the assured because of his 
physical condition was not "mentally capable of directing the 
payment of a premium at any time after the 7th day of March." 
Held, That there was no error in the ruling of the court. 

Same — Same — Cross-Examination : 

The society claimed that the policy was forfeited because of 
non-payment of assessments due March 10th. The plaintiff claims 
that at the time the dues became payable, insured was too ill to 
. direct their payment, and under the contract the policy could not 
be lapsed until thirty days thereafter. The society called a wit- 
ness who testified that he attended the insured during his last 
illness, and that his first visit was on March 18th. On cross-ex- 
amination he was asked: "What was his mental and physical 
condition on that day." Held, That the question was properly 
excluded, it not being responsive to the examination in chief. 

[Judgment for society below. Here affirmed In favor of society.] 
Duke v. Eminent Household of Columbian Woodmen (Ark. 
S. C.) : 

133 Sbuthwestem Reporter (February 22, 1911) 1028. 

Charter— Limitation as to Age — Estoppei: 

Where the certificate of incorporation of a benefit society 
prescribes that membership shall be limited to persons between 
the ages of twenty-one and fifty-one years, the society is without 
power to admit to membership one who is more than fifty-one 
years of age at the time the certificate issues, although under 
the age of fifty-one years at the time of making application for 
membership. Nor is the society estopped in such case from dis- 
puting its liability on its certificate because of the acceptance of 
assessments from the member. 
Same — Same — By-Laws: 

A certificate of incorporation of a benefit society constitutes 
its charter and cannot be changed or altered by a by-law. 

[Judgment for society below. Here affirmed in favor of society.] 
Sowersby v. Royal League (HI. App.) : 

42 National Corporation Reporter (February 23, 1911) 
49. 
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Policy — Prepayment of First Premium — Waiver: 

The prepayment of the first premium as a condition precedent 
to the taking effect of a policy of life insurance, where the condi- 
tion is expressed or implied, may be waived by the company or its 
authorized agent, and a waiver may be shown by parol, notwith- 
standing prepayment Is required by express stipulation In the 
policy or application. 

Same — Same — Same — Agreement of Agent: 

The condition of a benefit certificate requiring ttie payment 
of the first premium as a condition precedent to the inception of 
the contract is waived by an agreement of the society's agent, 
having either expressed or implied authority, that such premium 
may be paid at a future time, or by taking a due bill therefor from 
the insured, or his promissory note, or by the unconditional de- 
livery of the policy to the insured without prepayment of the pre- 
mium, or by refusing a sufficient tender of the amount of the pre- 
mium. 

Same — Same — Same : 

The certificate provided for the prepayment of the first pre- 
mium during the good health of Insured as a condition precedent 
to the commencement of the risk. The local secretary accepted 
a check of Insured's employer for the first premium and delivered 
the certificate, the employer deducting the amount from insured's 
wages. The secretary accepted the next month's premium, de- 
manding of Insured's brother, who paid the second premium, that 
the first premium for which the check had been given, be paid. 
Insured knew nothing of the failure of bis employer to pay the 
check, and at no time prior to the date of his death did he have 
any information of any fact which would invalidate his policy, but, 
on the contrary, by the silence of the defendant and its officers he 
was induced to believe that his policy was In full force and effect 
and he relied upon that belief. Held, That the condition requiring 
the prepayment of the first premium had been waived. 

By-Law — Local Secretary — Authority : 

A by-law of the society provided that "the duties of a secre- 
tary of a subordinate lodge shall be to attend all meetings of the 
lodge, call the roll of officers, and note absentees; keep a correct 
minute of all the proceedings; collect and receipt for all dues 
of the subordinate and supreme lodges, and to perform such 
other duties as are generally performed by local secretaries of 
such societies." Held, That the local secretary was the agent of 
the society, and not of the members. In the collection of assess- 
ments and dues. 

[Judgment for plaintiff below. Here affirmed against society.] 
Supreme Lodge United Benevolent Assn. v. Lawson (Tex. 
C. C. A.) : 

133 Southwestern Reporter (February 22, 1911) 907. 

Suicide— Burden of Proof— Sufficiency of Evidence: 

The burden of proof is on the society to establish the issue 
of suicide to the satisfaction of the jury by a preponderance of 
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the evidence, and this the society was required to do, not by a 
prima facie case alone, but by such proof as would withstand and 
overthrow all of the evidence to the contrary. 

Same — Question for Jury: 

Where there is any conflicting evidence, however slight, on 
the question of suicide, such question is for the jury. 

[Judgment for society below. Here reversed against society.] 
Hodson V. Great Camp, Knights of the Modern Maccabees 
(Ind. A. C.) : 

93 Northeastern Reporter (February 28, 1911) 861. 

By-Law— Engagement in Sale of Intoxicants — Driver and Soli- 
citor: 

A by-law of the society provided: "No person shall be ad- 
mitted to this order who is engaged as principal, agent or servant, 
in the sale of spirituous or malt liquors as a beverage, and should 
any member of the order engage in the above prohibited occupa- 
tion, after admission, he shall ipso facto stand suspended from all 
rights and benefits of the order, without any action whatever, and 
his beneficial certificate shall immediately become null and void." 
Insured was employed as a driver for a brewing company and was 
required to solicit orders and to deliver and collect for the same. 
HeJdy That insured was engaged in the sale of intoxicating liquors 
within the meaning of the by-law. If he had been employed 
solely as a teamster he would not have been considered as en- 
gaged in the sale of such liquors, but where his employment in- 
cluded the soliciting of orders, the delivery thereof, and the col- 
lection of the money, his duties were within the prohibition of the 
by-law. 

Application — Fraud — Rescission — Tender: 

Before an insurance company can avoid liability because of 
fraud or breach of warranty it must not only return or offer to 
return whatever of value it received by way of the contract, but 
must elect to rescind and place the other party in statu quo with- 
in a reasonable time, or with "reasonable promptitude" after 
knowledge of the facts relied on for a rescission, and that a fail- 
ure to pursue this course affirms the contract. 

Same — Same — Same — Same: 

A by-law of the society provided that If the insured should 
be or become engaged in the sale of intoxicants either as princi- 
pal or agent the policy should immediately become null and void. 
In July 1904, the society learned that the insured was engaged at 
the time he made his application in 1899, and at all times there- 
after until 1904, in the sale of intoxicating liquors as agent for a 
brewing company. In 1904 he opened up a saloon for himself, and 
the society refused to accept further payments of dues from 
him and declared his policy forfeited. Held, That under the by- 
law the certificate was voidable from its inception, and the at- 
tempt of the society to avoid it in 1904, without returning the pre- 
miums received by it within a reasonable time, was ineffective, 
and the policy continued in force until insured's death. 
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Policy — Construction — "Void": 

Where a policy contains a stipulation that any misrepresen- 
tations in it shall render the policy void, such a policy would not 
be void, but voidable at the option of the company. 

Same — Return of Premium — When Necessary: 

Where the risk has attached, a return of the premium is not 
necessary to avoid liability as such premium is earned, but where 
the risk has never attached, the company has Incurred no liability, 
and the rule Is that the premium received must be returned to re- 
scind the contract. 

[Judgment for plaintiff below. Here affirmed against society.] 
Supreme Tribe of Ben Hur v. Lennert (Ind. A. C.) : 

93 Northeastern Reporter (February 28, 1911) 869. 

Benefit Certificate — Reinsurance — Measure of Recovery: 

The certificate as originally issued by the Loyal Knights 
provided for a payment at death of ten times the monthly mor- 
tuary assessments he shall have paid into the order previous to 
his death, not exceeding the sum of $2,000. On August 1, 1905, 
the Loyal Knights issued what are called "riders" to its mem- 
bers, increasing the possible benefits, and such a rider was is- 
sued to insured, increasing the benefits on his certificate from 
ten to twenty-three times the total sum he should pay into the 
mortuary fund of the society. The contracts of the Loyal 
Knights were assumed by the National Annuity Association, 
which issued a "certificate of assumption" to each member of the 
Loyal Knights in which it was agreed: "That the amount to be 
paid at death, by the National Annuity Association, will be the 
same as that set out on the face of the original benefit certi- 
ficate issued by the Loyal Knights, to which a copy of this 
agreement is attached, less only amounts previously paid for 
disability or other benefits." Held, That plaintiff was entitled 
to recover under the contract of assumption, only 10 times the 
monthly mortuary assessment paid by insured. 

[Judgment for plaintiff below. Here reversed In favor of so- 
ciety.] 
Hatcher v. National Annuity Assn. (Kansas City C. A.) : 
134 Southwestern Reporter (March 8, 1911) 1. 

Mutual Benefit Society — Contract: 

The contract of membership is made with reference to the 
constitution and by-laws, and the regulations of the association, 
and these must be treated as part of the contract. 

Same — By-Laws — Remedies: 

A by-law stipulated that any "person aggrieved" at the 
action of a Council for failing to pay benefits, may appeal, 
whereon the Council shall appoint a commissioner to take testi- 
mony and report, and that the aggrieved party may appeal to 
the board of appeals from the action of the Council refusing to 
pay benefits, or the action of the Council shall be final. Held, 
That the by-law was valid and the remedies provided thereby 
should be exhausted before resorting to court; that it applied 
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to pecuniary and property rights as well as to matters of disd- 
pline, and was as binding on the beneficiary as on the member. 
[Plaintiff's demurrer overruled.] 

King V. Wynema Council, No. 10, Daughters of Pocahontas, 
Improved Order of Red Men (Del. S. C.) : 

78 Atlantic Reporter (February 23, 1911) 845. 

Mutual Benefit Society — Meetings — Right of Subordinate Council 

to Representation — Waiver: 

Subordinate councils of a mutual benefit association having 
omitted to demand their right to representation in the Supreme 
Council may well be held to have waived their right to repre- 
sentation, and acquiesced in the provision of the constitution 
that subordinate councils should not be represented in the 
Supreme Council to the extent, at least, of precluding a ques- 
tion of the validity of the election of the officers at such meet- 
ing by any subordinate council or member thereof. 

Same — Same — Same — Quorum: 

The society was composed of three Grand Councils, made up 
of subordinate councils within three different states, and several 
subordinate lodges in other states not belonging to any Grand 
Council. The constitution of the society provided that each 
Grand Council was entitled to send two representatives to the 
Supreme Council, that Subordinate Councils should not be rep- 
resented, and that fifteen representatives were necessary for 
a quorum. Each of the three Grand Councils sent two repre- 
sentatives to the Supreme Council. Held, That where the entire 
number entitled to membership in the Supreme Council were 
present, such number constituted a quorum, even though the 
number were less than fifteen. Held, further. That to increase 
the membership of the Supreme Council to fifteen it would not 
be proper to give representation to Subordinate lodges not In- 
cluded in a Grand Council. 

Same — Same — Election of Officers — Validity: 

Where the accredited delegates from the Grand Council 
were the only members of the Supreme Council entitled to elect 
the officers of the Association and all voted for each officer 
elected, such election can not be held invalid because other 
ballots were cast for these officers by persons not entitled to 
vote. The election was not dependent upon, nor in any sense 
decided by, these unauthorized votes. 

Same — Same — Same — Review by Courts — Scope: 

To determine the validity of an election of officers held by a 
mutual benefit association, under the Gen. Corp. Laws of N. Y. 
(Consol. Laws, c. 23) Sec. 32, it is not proper to determine the 
validity of the adoption and promulgation of amendments to the 
constitution. 

[Order confirming election below. Here modified and affirmed.] 
In re Triennial Election of Catholic Relief and Beneficiary 
Assn. ; 

O'Donnell et al. v. O'Neil et al. (N. Y. S. C, App. Div.) : 

127 New York Supplement (February 27, 1911) 148. 
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Application — Use of Intoxicants — ''Daily Practice": 

The application contained the following question: "What 
has been your dally practice in regard to the use of wines, 
spirits and malt liquors?" To this question, the applicant an- 
swered "None." Held, That the word "practice" suggests the 
idea of doing a thing customarily or regularly. It signifies a 
habit or regular conduct, the extent or scope of which is clearly 
defined in the question by the word "daily," thereby showing 
that the matter inquired about was whether the applicant had 
a liquor habit that was fixed to the extent of being a daily 
habit 

Same — Same — Questions — Construction : 

The applicant was asked what had been his "daily practice" 
in regard to the use of intoxicating liquors. Following this 
was the question: "What had been your practice in the past?" 
to which question he answered that he had none. Held, That 
the last question was susceptible of the construction that it re- 
ferred to the applicant's past "daily practice" and was therefore 
susceptible of a truthful answer that he had no daily practice 
in the past, although in the past the applicant, in some other 
manner, might have abused the use of intoxicants. 

Same — Ambiguity — Rule of Construction: 

Where a question In an application for insurance, is ambigu- 
ous, and thus permits an applicant to make responsive answers 
in different ways, the question must be construed most strongly 
against the company. 

Same — Misrepresentations — Materiality — Statute: 

The Act of June 23, 1885, Laws of Pa. (P. L. 134) provides: 
"No misrepresentation or untrue statement in such application, 
made in good faith by the applicant, shall effect a forfeiture or 
be a ground of defense in any suit brought upon any policy of in- 
surance issued upon the faith of such application, unless such 
misrepresentation or untrue statement relates to some matter 
material to the risk." Held, That the effect of this act is not to 
change the law of warranty with respect to misrepresentations 
that affect the risk, but to change the general rule only when the 
misrepresentations relate to matters not material to the risk. 
What constitute misrepresentations and what are matters ma- 
terial to the risk can be ascertained only from evidence given 
upon trial. 

[Judgment for plaintiff on demurrers to pleas and replications.] 

Keatley v. Grand Fraternity (Del. S. C.) : 

78 Atlantic Reporter (March 2, 1911) 874. 

Action on Policy — Jurisdiction — Location of Benefit Fund: 

An action on a benefit certificate is not in rem, but in per- 
sonam, and the location of the beneficiary fund is wholly imma- 
terial in determining the venue of the action. 

[Judgment for plaintiff below. Here affirmed against society.] 
Hindorff v. Sovereign Camp of Woodmen of the World 
(Iowa S. C): 

129 Northwestern Reporter (March 3, 1911) 831. 
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Disappearance — Non-Payment of Assessments — Forfeiture: 

Where the member disappeared, and the evidence was suf- 
ficient to warrant the jury in finding that he came to his death 
prior to the time payment of assessments was stopped, the 
policy was not void because of non-payment of assessments. 

By-Laws — Notice — Proof of Death — Agency: 

The by-laws of the society provided that the division sec- 
retary shall forthwith notify the general secretary when a mem- 
ber is removed by death, and that such general secretary shall 
forward to the division secretary blanks for making proofs of 
death. The policy was payable sixty days after such proofs 
were furnished. It contained no express provisions for the giv- 
ing of notice or the making of proofs by the beneficiary. Heldf 
That it is to be implied from the contract that it is the duty 
of the beneficiary to notify the division secretary of thre death of 
the member; but, when the facts are known to that officer with- 
out such notice, it is his duty to proceed at once and make up the 
proofs of death. Held, further, That for the purpose of secur- 
ing blanks and making and submitting proofs of death, the di- 
vision secretary is the agent and representative of the associa- 
tion; and his failure to perform that duty will not release the 
association from its obligation to make payment of the claim, 
if the member died while the policy was in force. 

Same — Same — Same — Statute of Limitations — Estoppel: 

The by-laws made it the duty of the division secretary to 
make up proofs of a member's death, and provided that the 
policy should be payable sixty days thereafter. The division 
secretary knew of insured's disappearance and of the fact that he 
was thought to have been dead. Although the beneficiary could 
have made demand upon the division secretary to furnish proofs 
of death, she did nothing for seven years and nothing was done 
hy the division secretary. Jhe question raised is: Did the 
statute of limitations commence to run simply because the bene- 
ficiary did not call upon the division secretary to perform a duty 
which he was required to perform without any demand being 
made. Held, That, while the beneficiary might have com- 
menced an action on the policy within a reasonable time after 
making demand on the local secretary, her cause of action was 
not barred by the statute of limitations because of her failure 
to make demand, to furnish proofs of death, or to commence the 
action within six years from the time it might have commenced. 
Held, further. That the association can not be heard to take 
advantage of its own negligence in failing to make up the proofs 
of death, or, if it repudiated the claim, in failing to notify her 
to that effect 

[Judgment for society below. Here reversed against society.] 
Kelly V. Ancient Order of Hibernians Ins. Fund of Minne- 
sota (Minn. S. C.) : 

129 Northwestern Reporter (March 3, 1911) 846. 

Policy — Beneficiary — Heirs: 

The policy was payable to "Mrs. Dizle L. Scott and heirs." 
Held, That the word "heirs" as used in the policy had reference 
to the heirs of the beneficiary. 
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Action on Pollcjr — Burden of Proof: 

In an action on a mutual benefit policy the burden is on the 
plaintiff to prove the policy, and the death of the insured, also 
the number of assessable members (at the time of the death) if 
the amount is by the policy made dependent on such number; 
and if the association claims that the policy had been forfeited 
by reason of the failure of the insured to pay the assessments, 
the burden necessarily falls on it to prove that the assess- 
ments were legally made, that the insured was notified of the as- 
sessments, and that he failed to pay them. 

Policy — Proofs of Loss — Purpose: 

The association was divided into divisions. Insured had 
policies in two divisions. Upon his death, proof of loss was 
made to one division only. Held, That the only purpose in re- 
quiring proof to be made of the death of the insured, is to 
inform the company, accurately and authentically, and if that 
Information has been furnished to the company, in proper man- 
ner, according to its rules, the mere fact that the other policy 
was in a different class in the same company should render it 
necessary to again go through the same process to prove that 
which the company already knew. 

Same — Same — Waiver: 

A refusal of an insurance company to pay on the ground 
that it is not liable waives the requirement of formal proofs of 
loss. 

By-Laws-^Notice of Assessment — Address of Insured: 

The policy and other papers connected with the contract 
of insurance showed the residence and postoffice addresses of 
the insured to be at a certain place. He gave no notice of a 
change of address. Held, That the mere fact that he received 
his mail at a different address did not authorize the company 
to send notice of assessments there. Held, further, That where 
the association did not claim that any notice of assessments 
claimed to be unpaid were ever sent to his address as given in 
the policy, and where all assessments, of which notice was sent 
to his proper address, were paid, there was an entire failure to 
prove notice so as to authorize a judgment for the association. 

[Judgment for plaintiff below. Here affirmed against associa- 
tion.] 

Mutual Life Industrial Assn. v. Scott (Ala. S. C.) : 

54 Southern Reporter (March 4, 1911) 182. 

Policy — "Conviction of Felony": 

The policy provided that it should be null and void, and all 
rights be absolutely forfeited without notice, "if the member 
holding this certificate shall be convicted of a felony, or should 
die from an act or acts in consequence of the violation or at- 
tempted violation of the laws of the state." The facts are 
that the insured was indicted for murder. On the first trial 
the jury disagreed, and the second trial resulted in a conviction 
for manslaughter. The case was appealed and afiirmed, and a 
motion for rehearing was pending when insured died. Under 
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, the laws of the State an accused person was a convict only 
after condemnation by the court of last resort. Held, That 
the policy was not avoided. 

Same — VIotation of Law — Insane Acts: 

The policy provided for forfeiture If insured met death "in 
consequence of the violation or attempted violation of the laws 
of the State." Held, That where insured while insane and re- 
sisting arrest was killed by the sheriff, his insurance was not 
forfeited under such a provision. 

[Judgment for plaintiff below. Here affirmed against society.] 
Woodmen of the World v. Dodd et al. (Tex. C. C. A.) : 
134 Southwestern Reporter (March 8, 1911) 264. 

Reinstatement — Health Certificate — Estoppel : 

Where the Supreme Lodge of a fraternal beneficiary society 
in its usual course of business, and for a long period of time, 
acting by an agent directly employed by it for that purpose, 
collected delinquent assessments from its members, and without 
any action on the part of the members, without question, and 
without requiring a certificate of health, continued the certi- 
ficates in force, it will not be permitted to declare a forfeiture 
in a case where, at a time when it was accustomed to receive 
such payments, it ascertained that the assured was sick and 
unable to make a health certificate, and thereupon refused to 
receive the payment of such delinquent assessment unless such 
certificate was made. 

[Judgment for plaintiff below. Here afllrmed against society.] 
Worley v. Supreme Lodge Royal Achates (Neb. S. C.) : 
129 Northwestern Reporter (March 10, 1911) 984. 

AppI ication — Contract : 

Where the application Is^not only referred to in the certi- 
ficate, but the statements and stipulations contained therein are 
expressly and specifically made a part of the certificate, the 
contract of insurance is represented by the application, by the 
certificate, the examination of the physician, and the constitu- 
tion and by-laws of the society. 

Same — Statements as to Health — Warranties: 

Statements made in an application which enter into and be- 
come a part of the certificate of insurance are warranties, and 
not representations, and whether material or otherwise must 
have been literally true in order that recovery may be had upon 
such certificate. 

Action on Policy — Denial of Liability — Defenses: 

If a letter is written by a fraternal benefit society, refusing 
to pay a claim for insurance on the ground that insured com- 
mitted suicide, other grounds justifying such refusal to pay may 
be urged if such letter did not tend to mislead or prejudicially 
Infiuence the claimant under the certificate in suit, 
r Judgment for society.] 

Peckham v. Modern Woodmen of America (111. A. C.) : 
!5l 111. App. 95. 
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Policy— "Good Health"— Construction : 

"Good health" is a comparative term, and does not mean 
absolute perfection. If the person enjoys such health and 
strength as to Justify a reasonable belief on the part of him- 
self and others that he is free from serious organic trouble or 
from symptoms calculated to raise a reasonable apprehension of 
such derangement, and if, to ordinary observers and outward 
appearances, his health is reasonably such that he might with 
ordinary safety be insured upon ordinary terms, the requirement 
of good health is satisfied. 

Same — Same — Waiver — Reinstatement: 

A benefit society which receives the arrearages of a mem- 
ber and reinstates him, without requiring the medical examina- 
tion contemplated by its by-laws, waives its rights to claim 
immunity, on the ground that the member was not in good 
health when so reinstated. 

[Judgment for plaintiff below. Here affirmed against society.] 
Johnson v. Modern Woodmen of America (III. A. C): 

42 National Corporation Reporter (March 9, 1911) 
122. 

Action on Policy — Intemperance — Waiver: 

Although a waiver of a defense predicated upon the exces- 
sive use of intoxicating liquors may be established in a suit on 
a benefit certificate, ^et such a waiver does not extend to and 
include the separate and distinct defense predicated upon the 
death of the insured having resulted directly or indirectly from 
his intemperate use of intoxicating liquors. 

[Judgment for society.] 

Busing V. Modern Woodmen of America (111. A. C.) : 

lul 111. App. 49. 

Application — Statements as to Family History — ly^ateriaiity: 

Answers made by an applicant for a policy of life insur- 
ance relating to family history are not, as a matter of law, ma- 
terial to the risk. 

[Judgment for plaintiff.] 
Bagby v. Court of Honor (111. A. C.) : 
151 III. App. 371. 

Action of Policy — Deatii in Violation of Law— Burden of Proof: 

If the defense is predicated upon a provision in the certi- 
ficate to the effect that if the death of the member "shall oc- 
cur in consequence of any violation or attempted violation of the 
laws of any state, territory, province or country," the same 
must be established by a preponderance of the evidence, and 
each and every element which constituted the crime charged 
likewise be established by a preponderance of the evidence. 

[Judgrment for plaintiff.] 

Brown v. Mystic Workers of the World (111. A. C.) : 

151 111. App. 517. 
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Policy— "Suicide"— Self-Destruction: 

While suicide releases an insurance company from liability 
under a policy issued upon the life of the suicide, still every 
act of self-destruction is not suicide. Legally speaking, for a 
person to kill himself as the result of insanity Is not suicide. 

Same — Same — Same : 

A policy of life insurance is not rendered void because the 
risk of the insured's killing himself while sane is not excepted 
therein. Even though the courts would refuse to enforce liabil- 
ity if the insured, being sane, killed himself, the policy would be 
enforceable, if the death of the insured were otherwise occa- 
sioned. 

By-Laws — Amendment — ly^odification of Contracts: 

It is lawful for a fraternal relief association and similar 
order to provide in its certificates or policies of Insurance is- 
sued to its members that the contract shall be subject to the 
future as well as to the present laws, by-laws, or regulations 
of the order as adopted by the legislative or governing body of 
the order, and such conditions or stipulations are enforceable. 
However, though such an association has expressly reserved the 
right to modify its existing contracts by legislation from time to 
time to be adopted, still it is a rule of construction that all laws, 
by-laws, and regulations are to be considered as having ref- 
erence to future contracts only unless the intention to affect pre- 
existing contracts is clearly and undoubtedly expressed. 

Same — Enactment — Minutes of Corporation — Record of Votes: 

Generally speaking, it is not necessary for the minutes of 
the legislative body of a corporation to show the vote by which 
a matter coming before it was adopted. A recital that the mat- 
ter was adopted is generally sufficient. But, where in a legisla- 
tive body a vote of more than a majority of a quorum is nec- 
essary to the passage of any law, the passage of a law cannot 
be shown by proving merely that the proposed law was referred 
to a committee which reported favorably to its passage, and 
that the report of the committee was adopted. In general par- 
liamentary practice the favorable report of a committee upon 
a matter of proposed legislation can be adopted by the vote of 
a simple majority of those voting. This merely gives the pro- 
posed legislation such parliamentary status as authorizes its 
being put on its passage; and it is not to be considered as 
adopted until it has been put on its passage, and has received 
the vote required for the passage of laws. 

Evidence — Books of Corporation — Authentication: 

Before the books of a corporation are admissible in evi- 
dence in favor of the corporation, their authenticity must be 
shown. In mutual and fraternal benefit associations and in simi- 
lar orders the relations of the corporation to its members, espe- 
cially where a right is asserted by the corporation against a 
member, can be shown only by the official records properly au- 
thenticated, except in cases where upon showing as to the loss 
or inaccessibility of the original records secondary evidence is 
admissible. 
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Same — Same — Same : 

The secretary or other person performing the duties of sec- 
retary is usually the proper custodian of the minutes and offi- 
cial records of a corporation, and he is generally the proper per- 
son by whom to prove their authenticity. 

Same — Same — Same: 

Where a case Is on trial between a fraternal association 
and one of its members (or his representative or the beneficiary 
under one of its certificates), and the association attempts to 
affect the rights of the member by the assertion of a by-law 
binding on him, and, to prove the by-law, offers what purports 
to be the minutes of its legislative body and offers the presi- 
dent of the association to prove the authenticity of the 
minutes, and it appears that the material and controlling thing in 
the minutes, so far as the rights of the particular member 
is concerned, is found in an interlineation which does 
not appear in the handwriting of the secretary, and which 
the president, as a witness, says he cannot explain, the 
court properly rejects the record from evidence, especially 
where the president, as a witness, admits a belief that 
the interlineation was inserted into the minutes after the death 
of the member. 

[Judgment for plaintiff below. Here afiirmed against society.] 
Fraternal Relief Assn. v. Edwards (6a. G. A.): 

70 Atlantic Reporter (March 18. 1911) 265. 



Certificate of Incorporation — Mandamus — Burden of Proof: 

A fraternal beneficiary association, doing business as an un- 
incorporated voluntary association, having filed its application 
for incorporation with the superintendent of insurance, accom- 
panied by its articles of association, copies of its constitution, 
by-laws, rules and regulations, forms of benefit certificate and 
necessary bond as required by act 97 O. L. 421 (Gen. Code 8623), 
can be incorporated as a voluntary association (non-professional 
In character) to carry on the same business; hence in manda- 
mus, having brought itself through the averments of its petition 
and by its exhibits within the scope of such law, the burden 
rests upon the insurance superintendent to show cause why the 
prayer of the petition should not be granted. 

Mutual Benefit Society — Rate of Assessment — Statute — Validity: 

The requirement of Sec. 9476 of the Gen. Code of Ohio that 
''the rate of regular payments of assessments * * * shall 
not be lower for death benefits than those required by the na- 
tional fraternal congress table of mortality." is a delegation of 
power to fix insurance rates to another body than the general 
assembly, and such attempted regulation is, therefore, unrea- 
sonable and void. 

[Demurrer to petition overruled.] 

State ex rel. Weitzel et al. v. Lemert, Supt. (Hamilton 
C. P.) : 

54 The Ohio Law Bulletin (March 20. 1911) 113. 
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Policy — Waiver — Authority of Agent — Estoppel: 

The agent had complete charge of the local lodge, trans- 
acted all of its business for the parent lodge, kept the books, 
received the dues, forwarded the money, delivered the policies — 
in short, transacted all of the business that it was possible for 
the company to transact with the members of that lodge. Held, 
That the company would not be heard to say that such an agent 
had no authority to waive a provision of the policy that the 
contract would not be binding unless delivered to the insured 
while in good health. 

Same — Same — Knowledge of Agent — Delivery: 

The policy provided for the payment of one-fourth of the 
amount stipulated therein if the insured should lose the sight 
of an eye. It was not to be binding until delivered to- the ap- 
plicant while in good health. After the applicant had sub- 
mitted to his medical examination, but before the policy was 
issued, he sustained an accidental injury to one of his eyes. 
Knowledge of this fact was brought home to the local agent, and, 
upon the advice of the company, he declined to deliver the 
policy and collect the premiums and dues thereon. Thus mat- 
ters stood for some weeks, during which time the injured eye 
continued to improve, and the agent, believing that it would 
get all right, delivered the policy to him, collected the dues there- 
on. Before the policy was delivered, however, the local agent 
caused the applicant's eye to be examined by a competent phy- 
sician, and not until he had thus satisfied himself was the policy 
delivered. Subsequently an abscess developed upon the injured 
eye and destroyed the sight. 'Held, That the act of the agent 
delivering the policy was a waiver of the condition as to de- 
livery while in good health. 

[Judgment for plaintiff below. Here affirmed against company.] 
Modern Brotherhood of America v. Phelps (Ky. C. A.) : 
134 Southwestern Reporter (March 22, 1911) 892. 

Mutual Benefit Certificate — Rule of Construction: 

The contract, and constitution relating to it, should be con- 
strued according to the plain and obvious meaning of their 
provisions, and with a view to accomplish the purpose for which 
the society is maintained and persons become members thereof. 

Same — Same: 

A mutual benefit certificate is like any other insurance 
policy, and its provisions should therefore be construed most 
strongly against the society. As the language employed Is that 
of the society, a construction will not be adopted which will 
defeat a recovery If it Is susceptible of a meaning that will 
permit one. 

Same — Consftruction — "Permanent Paralysis of Either Extrem- 
ities": 
The extremities of the body are four in number, and "either" 
is one indifferently, any one of them; and the permanent paraly- 
sis of a hand resulting from a cut on the arm brought appellant 
within the meaning of the term "permanent paralysis of either 
extremities" as used in the insurance contract. 
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Same— Same— "Total Disability": / 

"Total Disability," as used In a mutual benefit certificate, >/ 
does not mean absolute physical disability on the part of the 
Insured to transact any kind of business pertaining* to his oc- 
cupation. Total disability exists although the insured is able to 
perform occasional acts if he is unable to do any substantial 
portion of the work connected with his occupation. It Is suffi- 
cient to prove that the injury wholly disabled him from the doing 
of all the substantial and material acts necessary to be done ^in 
the prosecution of the business. It is necessarily a relative mat- 
ter, and depends upon the peculiar circumstances of each case. 

Same — Total Paralysis — Question for Jury: 

The undisputed evidence showed that insured's left hand 
was paralyzed; that the four fingers of It were atrophied or 
dead; that he was unable to grasp anything; and that because 
of it he was compelled to retire from, and was unable to per- 
form any railroad service whatever. Held^ That the evidence 
presented no question for the jury as to the total paralysis of 
insured's hand, so that it was proper to direct a verdict for in- 
sured. 

[Judgrment for plaintiff below. Here affirmed against society.] 
Brotherhood of Locomotive Firemen & Enginemen v. Aday 
(Ark. S. C.) : 

134 Southwestern Reporter (March 22, 1911) 928. 

Mutual Benefit Society — Taxation — Statutes: 

Sec. 7, Ch. 5459, Fla. Acts 1905, defining and regulating "sick 
and funeral benefit insurance" provides: "Each company, cor- 
poration or association doing business under the provisions of 
this act shall pay annually to the State Treasurer, for the priv- 
ilege of transacting business in this state, one hundred dollars 
($100.00) as a license tax, and two dollars for each local agent, 
and ten dollars for each traveling agent, and a fee of five dol- 
lars for each annual statement filed: Provided, that life insur- 
ance companies receiving a certificate of authority in accord- 
ance with the provisions of Sec. 2 of this act which shall have 
paid the license tax required of such company for conducting 
life insurance in this state shall not be required to pay the 
license tax herein provided for." Ch. 5597 of the Acts of 1907 
provides in part: "Companies or associations doing business 
under Ch. 5459, Laws of Florida, Acts of 1905, shall pay to the 
State Treasurer two per cent, of the gross amount of receipts 
from policyholders in this state." Heia* That the two chapters 
must be construed together. The taxes provided for in each 
chapter were intended as license taxes, and are properly so held. 
The provisions of each chapter must be complied with, and a 
compliance with the requirements of Ch. 5459, and the payment 
of all the license taxes imposed by Sec. 7 thereof, do not con- 
stitute a defense to an action at law brought by the state to 
recover two per cent, of the gross amount of receipts of prem- 
iums from policyholders in that state. 
Same — Same — Licenses — Legislative Power: 

There is no express limitation upon the power of the Legis- 
lature for levying a tax on licenseB; but such power should not 
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be so exercised as to deprive any person of property without 
due process of law, or so as to deny to any person the equal 
protection of the laws. 

[Judgment for State below. Here afllrmed asrainst society.] 
Afro-American Industrial & Benefit Assn. of the United 
States of America v. State (Fla. S. C.) : 

54 Southern Reporter (March 25. 1911) 388. 

Mutual Benefit Certificate— Beneficiary — Vested Interest: 

Where the designation of the beneficiary in a certificate 
issued by a mutual benefit association is made in pursuance of 
an agreement founded upon a sufficient consideration, the person 
so designated acquires a vested interest, and unless by reason 
of countervailing equities can not be displaced, although the 
rules of the order permit the member to change the beneficiary 
at will. 

Same — Same — Same : 

Where a husband agrees that, if his wife will help to pay 
the assessments upon a certificate in a mutual benefit associa- 
tion in her favor, he will not change the beneficiary, and in con- 
sequence of such agreement she makes a part of the payments 
thereon, using for the purpose what are in fact the proceeds of 
her own labor outside of her ordinary household duties, she 
can not be displaced as such beneficiary without her consent, not- 
withstanding she commingles her earnings with those of her 
husband as soon as received, keeping no separate account thereof, 
and then takes the money for the assessments from the common 
fund. 

Action on Policy — Evidence — Transactions with Parties Since 
Deceased : 

The statutory rule that no party shall testify in his own 
behalf in respect to any transaction had personally with w per- 
son since deceased, where the adverse party is the heir at law, 
next of kin, or assignee of such deceased person, does not apply 
where the adverse party claims as the beneficiary of a certificate 
issued by a mutual benefit association to such decedent, be- 
cause the beneficiary named in the certificate is not the assignee 
of the member to whom it was issued, and the circumstance 
that he is in fact his heir or next of kin is not material where 
his claim is not founded on that relationship. 

[Judgment for plaintiff below. Here affirmed against society.] 
Savage v. Modern Woodmen of America et al. (Kans. 
S. C.) : 

113 Pacific Reporter (March 27. 1911) 802. 

Action on Policy — Suicide — Instructions — Reasonable Proba- 

biilty: 

In an action on a policy where the sole question is one of 
suicide, and the evidence is very largely circumstantial, it is 
highly important that the jury should be instructed, in drawing 
its inferences from the circumstances proven, to consider the 
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reasonable probability, under all the evidence, of the existence 
of the facts to be inferred. 

Same — Same — Same — Repetition : 

The society contends that the court committed error in re- 
fusing to give the following instructions: "A verdict should 
not be returned and stand as verity in this case upon a mere 
suggestion of a possibility, and conjecture should not prevail 
over reason. The line of reasonable probability should be 
adopted, and a verdict returned according to the truth, regard- 
less of the effects of such a verdict upon the parties to the suit" 
The court gave the following instruction which was tendered by 
the society: "You are instructed that the presumption of law 
against suicide may be overturned not only by verbal testimony, 
but by reasonable deduction from the facts established; that 
on this question you are to be governed by what is the rea- 
sonable probability; that the fact of suicide need not be shown 
beyond a reasonable doubt, but by a mere preponderance of 
the evidence." Held, That the latter instruction admonished 
that in deducing or inferring a fact from the existence of other 
facts established by evidence, they were to be governed by what 
was the reasonable probability. The instruction was as favor- 
able as the one refused, and therefore there was no error. 

Same — Same — Burden of Proof — Verdict: 

The burden of proving the defense of suicide rested upon 
the society and if the weight of evidence was evenly balanced 
the society should fail. Where reasonable men, in weighing 
evidence might honestly differ as to whether or not deceased 
committed suicide, the verdict of the jury should stand. 

[Judgment for plaintiff below. Here affirmed against society.] 
Modern Woodmen of America v. Kincheloe (Ind. S. C.) : 
94 Northeastern Reporter (March 28, 1911) 228. 

Mutual Benefit Certificate — Forfeiture — When Given Effect: 

The law never looks with favor on forfeitures, and when one 
is claimed by a fraternal beneficiary association the law requires 
. the claim of forfeiture to be based on the violation by the mem- 
ber of a precise condition laid down in the contract between the 
association and the delinquent member. 

Same — Same — Assessments — Notice: 

Stipulations in a mutual benefit certificate that no special 
notice of the levy, amount of, and time of payment of assess- 
ments shall be necessary, and for forfeiture ipso facto for non- 
payment of assessments, are valid. 

Same — Same — Same — Waiver: 

The contract contemplated and provided for two kinds of 
benefit assessments, one a regular monthly assessment, and the 
other such additional assessments as the sovereign body might 
find it necessary to impose from time to time for the purpose of 
paying death benefits and other proper expenses. The by-laws 
provided for giving members timely and proper notice of what 
might be termed irregular assessments, but contained no express 
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requirement that such notice should be given of regular monthly 
assessmenta and dues. It was the custom of the society to ex- 
ercise the same formalities in making the regular assessments 
as was exercised in levying the irregular assessments. The 
evidence also showed that the local lodge, pursuant to custom, 
had informed insured's wife that her husband's dues would be 
paid by the lodge during his illness. Held, That this conduct of 
the society amounted to a waiver of the forfeiture for non- 
payment of assessments made during insured's illness, of which 
he had no notice. 

[Judgment for plaintiflC below. Here affirmed against society.] 
Britt et al. v. Sovereign Camp of Woodmen of the World 
(Kansas City C. A.) : 

134 Southwestern Reporter (March 29, 1911) 1073. 

Action on PoHcy — Evidence— Transactions with Deceased Per- 
sons: 

Art. 2302 Tex. Rev. St. 1895, prohibits a witness from testi- 
fying as to transactions with deceased persons. Held, That a 
wife, seeking to recover on a benefit certificate under an agree- 
ment that she should have the money if she paid the assessments, 
could testify as to such agreement, as testimony in such case 
did not come within the purview of the statute. 

Beneficiary — Chance of Designation — Agreement to Pay Asses*- 

ments: 

Insured agreed with his wife that, If she would pay the 
assessments on his benefit certificate, she could have the pro- 
ceeds thereof upon his death. Held, That where, under such an 
agreement, the wife had paid the assessments, her right to the 
insurance would not be lost by a change of the beneficiary, but 
where the wife stopped making payments the effect was to rein- 
state her husband's right to substitute another beneficiary. 

Same— Same— l^ailing— Presumption : 

To accomplish a change of beneficiary, it was necessary to 
surrender the old certificate, whereupon a new crtificate was 
issued and sent to the new beneficiary. The testimony shows 
the surrender of the old certificate, and the mailing of a new 
certificate at Sherman, Tex., on June 17th. Held, That this 
evidence Justified the inference that the certificate was re- 
ceived at San Antonio, Tex., on June 19th. 

Same — Same — Comptetion — Acceptance of New Certificate: 

Insured applied for a change of beneficiary. A new certi- 
ficate payable to the new beneficiary was mailed to him. His 
death occurred after the mailing but before his acceptance of 
the new certificate. Held, That insured's acceptance was unnec- 
essary where such was not expressly made a condition precedent 
to the taking effect of the new certificate, the fact that the new 
certificate contained a blank for acceptance notwithstanding. 

Same — Same — Same — Condition Precedent — Good Heaith: 

The by-laws of the society provided that the liability of 
the society should not commence imtil the certificate had been 
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delivered during the good health of the insured. Held, That 
this did not apply where a new certificate was issued to change 
the beneficiary. 

[Judgment for new beneficiary below. Here afilrmed asralnst 
wife.] 

Eatman v. Eatman (Tex. C. C. A.) : 

135 Southwestern Reporter (April 5. 1911) 165. 

Mutual Benefit Society— Initiation — Injuries — Principal and 
Agents: 

While being initiated, plaintiff was tripped and fell, sus- 
taining bodily injuries. The evidence showed that the tripping 
was no part of the initiation, but was an independent act of one 
of the guides conducting the initiation. Heldy That the society 
was not liable, on the theory that it was not liable for tortious 
acts of its agent except such acts as were done in the course 
of employment and for the accomplishment of the object for 
which the agency was created. 

Same — Same — Same — Same: 

Where a subordinate lodge of a mutual benefit society has 
been fully organized, and all of its ofllcers have been elected, 
and it has received its charter from the supreme lodge, there 
is no relationship of principal and agent, or of master and ser- 
vant existing between the supreme lodge, and a member of the 
subordnate lodge, who while participating in an initiation, and 
while acting outside of his authority and not in furtherance of 
the business of the society, inflicts an injury upon the person 
taking the initiation. 

[Judgment for plaintiff below. Here reversed in favor of so- 
ciety.] 

Grand Temple and Tabernacle of Knights and Daughters 
of Tabor of the International Order of Twelve v. John- 
son (Tex. C. 0. A.) : 

135 Southwestern Reporter (April 6, 1911) 173. 

By-Laws — ^Amendments — Contract — Elements: 

Insured's application for membership recited: "I will con- 
form to and abide by the constitution and rules of this council 
and of the order, which are now In force, or may be hereafter 
adopted by the proper authority." The certificate of member- 
ship provided that its issue should not exempt the holder from 
any duty or obligation arising out of present or future laws of 
the order. Held, That the contract of insurance was determined 
by the constitution and laws of the society as amended from 
time to time, and the agreements made thereunder between him 
and the society. 

Sa me — Sa m e — Sa me : 

The charter expressly gave the order the right to "make 
and execute necessary by-laws • • • for the management of 
said order and its property;" it was granted subject to amend- 
ment and an amendment in 1889, re-enacted in subsequent amend- 
ments gave It power to alter and repeal said constitution, by- 

1911-17 
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Suicide — Question for Jury: 

It is stipulated as a fact that the insured came to his 
by means of strychnine poisoning, but whether such stryc 
was administered by deceased, and, if so, whether the sam< 
thus administered with suicidal intent, is left to mere infe 
by the testimony, and was a question of fact for the jury 
not a question of law for the court to decide. 

Same — Presumption — Burden of Proof: 

Where insured's death was from strychnine poison, tYa 
presumes that it was not taken with suicidal intent, but tl 
was taken through accident or mistake, and the burden of 
is upon the party asserting suicide to overcome the preE 
Uon. 

Same — Question for Jury: 

Where a fact in issue rests solely upon inferences to b 
duced from other facts, and it can be said that reasonable 
might fairly differ as to the inferences to be deduced froi 
the circumstances disclosed, it is a proper case for the jur^ 

Action on Policy — Amendment of Answer — Discretion of C 
In an action to recover on a beneficiary certificate, the 
issue was whether the insured committed suicide, which, i 
the terms of the insurance contract, exonerated the defer 
society from liability. After the case was called for trial ii 
district court, defendant asked leave to amend its answe 
alleging an additional and new defense predicated upon all 
fraud and breach of warranty on the part of the insured i 
fecting such insurance. Held, That the granting of the an 
ment was within the discretion of the court. 

[Judgment for plaintlft below. Here affirmed against soc 

Paulsen v. Modem Woodmen of America (N. D. S. C] 

130 Northwestern Reporter (March 31, 1911) 2 

Mutual Benefit Societies — Statutes — Issuance of Pald-Up li 

ance: 

Sec. 9, Act 97, Ohio Laws 423 (Gen. Code 9470) pro^ 
that: "Any association may create, maintain, disburse and a 
a reserve, emergency or surplus fund in accordance with its 
stitution and laws not inconsistent with the provisions of 
chapter. Unless otherwise provided in the contract, such f 
must be held, invested and disbursed for the use and benef 
the association, and no member or beneficiary shall harvi 
acquire any individual rights therein, or be entitled to an ai 
tionment or the surrender of any part thereof. The funds 1 
which benefits shall be paid and the funds from which the 
penses of the association defrayed, shall be derived from pe 
ical or other payments by the members of the association 
accretions of such funds." Held, That under Sec. 9, a for 
mutual benefit society, whose charter, together with the law 
its state, authorized the raising of funds to meet its cont 
obligations for surrender values, loan values, paid-up insuri 
and dividends, could issue policies providing for surrender va 
and paid-up insurance in Ohio. 
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under its policies, or unless the policy itself contains such lin 
tion as to the beneficiaries, the insured may designate as 
beneficiary whomsoever he pleases. 

Game — Same — Same: 

Even in a fraternal benefit association which insures 
members only in behalf of their wives, children, or other i 
relatives, a member may, unless expressly forbidden, procui 
policy or certificate payable to a woman whom he expects 
marry, and may designate her in the policy as his wife, ant 
the contemplated marriage does in fact take place before 
death, the association will not be allowed to assert that the 
icy is invalid because the beneficiary was not at the time of 
issuance of the policy one of the class of persons capable of 
ing designated as beneficiary. 

Same— Same— Same— "Wife": 

Where a fraternal relief association which insures its m 
bers only for the benefit of their wives, children, heirs, 
other similar relations, accepts the dues or assessments upo 
policy or certificate issued to one of its members and pays 
to a named person as his wife, and the member and that woi 
are at the time of his death living together as husband and \ 
and in the honest belief that they are lawfully married, the 
icy is not void, but upon the death of the insured is payabU 
the designated beneficiary, notwithstanding the fact that at 
time the deceased member contracted the marriage with 
beneficiary there existed between him and another a prior 
dissolved marriage, which, however, he believed had been 
mlnated by death, by reason of the fact that the woman whom 
had previously married had gone away, and had not been he 
of for more than seven years. The word "wife," as used in 
policy to describe the woman thus living with him as his w 
may properly be used to denominate the relationship. For 
the purposes of the policy, and within the spirit of the plan 
insurance in question, she was his "wife." 

Same — Same — Same : 

While there is a difference in many particulars between 
surance or protection as afforded by fraternal beneficial soi 
ties or associations and the business of insurance as carried 
by corporations organized solely for the purpose of conduct 
that business, still, even as to fraternal associations, when th 
is no evidence that the by-laws restrict the beneficiaries t( 
particular class of persons, and where nothing in the contr 
evidences a restriction of the right of the insured to name a b 
eficiary, he may for himself and in his own behalf take a pol 
or certificate of insurance, and make any one his beneficiary. 

[Judgrment for plaintiff below. Here afilrmed against sociei 

Grand Lodge, Knights of Pythias of North & South An: 
ica, Europe, Asia, Africa and Australia, v. Barns 
(Ga. C. A.) : 

70 Southeastern Reporter (April 8, 1911) 678. 



Diqitized bv 



Google 



idini 



n th 
, thi 

1 CO] 

7her< 
uber 
itate: 

^or 
St. 

288 



In "w 
stru< 
3 the 



,e lo 
3ers, 
mus 
first 
mrec 
►aym 
lired 
mac 
any 
for 
d th( 
, he 
ocal 
sath. 

SOCli 

366. 

ictloi 
prop* 
rum< 
f th€ 
:erpr 



th. • 
5h m 
y-eig 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



1011.3 ASSESSMENT ORDERS AND. ASSOCIATIONS. 

Application — Misrepresentation as to Material Facts — For 
ure: 

Regardless of whether answers constitute warranties or 
merely representations, they constitute a good defense by the < 
pany to an action upon a policy or certificate, if such false 
swers pertain to matters material to the risk. 
[Judgment for society.] 
Kotek V. Court of Honor (111. A. C): 

152 111. App. 92. 

Application — False Answers — Forfeiture: 

Where the benefits to be derived are conditioned upon tn 
ful answers made in the application, proof of the falsity of 8i 
answers constitute a full defense. 

Action on Policy — Insanity — Evidence: 

It is competent to show the Judgment of a court finding 
applicant for insurance insane, contrary to his answers in 
application, and to establish such insanity by the opinions 
physicians who saw such applicant during his confinement as 
Insane patient. 

[Judgment for society.] 

Jefferson v. Supreme Tent of Knights of Maccabees of 
World (111. A. C): 
162 111. App. 242. 

Prohibited Occupation — Acceptance of Dues — Estoppel: 

Where the society, having knowledge that insured engai 
in a prohibited occupation, continued to accept dues from h 
such conduct operates as a waiver of the right to reply u; 
a defense predicated upon the engagement in the prohibi : 
occupation. 

[Judgment for plaintiff.] 

Taylor v. American Patriots (111. A, C): 

162 111. App. 678. 

Foreign Judgment — Res Adjudi.cata — Scope of Judgment: 

Where a mutual benefit society was named as one of 
parties defendant in a suit commenced in a foreign State, i 
was never personally served with process and did not appeal 
was in no way bound by the decision rendered. Nor did 
subsequent intervention of its receiver in the matter of an < 
counting with another society with which it had merged h 
the effect of a prior appearance by the society itself. 

Mutual Benefit Society— Contract — Ultra Vires: 

Insured was a member of the "Home Circle," a mutual b< 
fit society, domiciled in Massachusetts, which entered int 
merger agreement with the defendant, a Tennessee corporat 
By the terms of the merger contract defendant attempted to 
sume payment of all contracts of the "Home Circle." Insi 
became a member of one of defendant's commanderies and 

1911-18 
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1911.] ASSESSMENT ORDERS AND ASSOCIATIONS. 28 

the society of a forfeiture under a by-law is not, under Se< 

1822, an ultra vires act 

[Judgrment for plaintiff below. Here afflrmed against society 
Johnson v. Modern Brotherhood of America (Minn. S. C.) 
131 Northwestern Reporter (June 16. 1911) 471. 



Release — Rescission — ^Tender: 

Where the beneficiary compromised her claim with the ii 
surance company and executed a release in full, a petition 1 
vacate the release for fraud, offering to allow credit for tl 
sum received, and praying for Judgment for the balance allege 
to be due on the policy, is sufficient without alleging a tend* 
back of the consideration of the release. 

Same— Same — Same — When Necessary: 

Where a party seeks to Impeach a release or other instr 
ment for a misrepresentation as to collateral matters, he mu 
return, or offer to return, the money or property received und- 
it before )ie can maintain an action, but that rule is not applic 
T)le to a case of fraud in the execution of the instrument itsel 
hence where a release was secured by means of duress, ai 
where fraud exists, an offer to restore is unnecessary. 

Same — Same — Same: 

An offer to return the consideration of an instrument soug 
to be impeached for fraud, etc., is not a condition precedent 
the Institution of a suit, but is a condition of granting relief. 

[Judgrment overruling a demurrer to plaintiff's complaint I 
low. Here affirmed with leave to withdraw the c 
murrer.] 

Joslyn V. Empire State Degree of Honor (N. Y. S. i 
App. Div.): 

129 New York Supplement (June 19, 1911) 663. 



Foreign Corporation — Reinstatement — Mandamus: 

The defendant is a fraternal beneficial corporation org£ 
ized under the laws of Pennsylvania. The plaintiff, a form 
member, seeks by this proceeding to review his expulslc 
which as it appears was the act of the central body, and not 
a subordinate lodge, and to invoke the aid of the court to ; 
instate him. Held^ That mandamus will not lie to compel a f* 
eign corporation, not doing business in the state, to reinstate 
resident of the state to membership, notwithstanding the st 
ute authorizing residents to maintain ''actions'' against su 
corporations, as a proceeding for mandamus is not an acti( 
but a special proceeding. 

[Writ of mandamus granted below. Here reversed in fa*^ 
of society.] 

People ex rel. Ruman v. National Slavonic Soc. of t 
United States of America et al. (N. Y. S. C, A] 
Div.) : 

129 New York Supplement (June 19, 1911) 603. 
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standing the receipt of assessments from him thereafter. Insi 
became a member of the Order in 1894. Prior to the enactn 
of the by-law he had been engaged in the liquor bysiness, 
was not so engaged for a period of time after 1898. Howe 
about six months later, and after the enactment of the by- 
he again engaged in such business and was so engaged at 
time of his death. Held, That insured's action in re-ente 
the liquor business was an "entering into the business" wi 
the meaning of the by-law, and his membership became forfc 
thereby. 

[Bill of complaint dismissed.] 

Meister v. Boetcher et al. (Allegheny Co. C. P.) : 

69 Pittsburg Legal Journal (June 24, 1911) 391. 

Application — Breach of Warranty — Forfeiture: 

Statements by insured, warranted to be true, that 
abstained entirely from the use of Intoxicating liquors, and 
always been a total abstainer, and that he had never 
paralysis, where untrue, forfeit the insurance. 

[Judgment for plalntift below. Here reversed In favor o 
clety.] 

Hoagland v. Modern Woodmen of America (St I 
C. A.): 

137 Southwestern Reporter (June 28. 1911) 900 

Policy— Beneficiary— Insurable Interest — Estoppel : 

Where a contract of life insurance In which the benefit 
Is described as "guardian" prescribed that "the beneficiary 
have something more than a pecuniary interest in the ins 
as speculative policies are not issued by this association," j 
That such provision is vague and subject to interpretatio 
the court, and that the issuance of the policy and the re 
of premiums by the company amounted to a practical Interp 
tion of the policy by the parties, precluding the company 
avoiding the policy because of the lack of insurable int 
by the beneficiary in the insured. 

[Judgment for plaintiff below. Here affirmed against as; 
tlon.] 

Thomas v. National Benefit Assn. (N. J. S. C.) : 

79 Atlantic Reporter (July 6, 1911) 1042. 

Mutual Benefit Certificate— Validity— Remedy: 

A bill of interpleader is not a proper remedy to detei 
the validity of an insurance certificate issued by a mutual 
fit society, where the society claimed that the certificate 
void and where there was no person laying claim to the 
ceeds except the beneficiary designated in the certificate. 

By-Laws — Amendments — ^Valldity: 

When insured became member of a mutual society he a 
to be bound by the by-laws then in force and those that i 
be thereafter enacted. During his membership, Jurisd 



1911,] ASSESSMENT ORDERS AND ASSOCIATIONS. 

By-Laws — Change of Beneficiaries — Who May Question: 

The original beneficiaries in a benefit certificate cannot • 
plain of the omission of the society to exact strict compll; 
with the by-laws relating to a change of beneficiaries. 

Beneficiary — Personal Trust — Change of Trustee: 

A substituted beneficiary, having been directed by tin 
sured to distribute the proceeds of the certificate to certain i 
sons, takes such proceeds in trust for the benefit of thos 
whom the fund Is to be distributed. The trust so created is i 
sonal, and could not be conferred on another or assumed by 
court 

[Judgment In accordance with opinion.] 
Ladles of Modern Maccabees v. Daley et al. (Mich. S. 
131 Northwestern Reporter (July 28. 1911) 1127, 

Action on Policy — Sufficiency of Complaint — Conditions Pi 
dent: 

A complaint upon an insurance policy or benefit certifi < 

containing conditions must contain the general averment tha 1 

the conditions precedent to a right to bring the action have 1 i 

performed, or it must show by specific averments the facts i 

stltuting such performance, or a legal excuse for non-perf* i 

ance. A complaint which contains no such averments Is ini 1 

cient as against the company or association Issuing such- i 
tract 

Same^Same — Same — Who May Question: 

The beneficiary in the original certificate filed comp] 
against the society and Insured's widow, who was named b 
ficiary in a subsequent certificate Issued at request of the Ins^ 
in substitution of the certificate originally issued. The soc i 
admitted its liability to some one and paid the money into c( 
The widow questioned the sufficiency of the complaint, cont 
ing that it did not allege performance of the conditions of 
certificate. Held, That if the defendant lodge had demurre 
this complaint, and presented this objection, a different quee 
would be raised, but the beneficiary in the new certificate 
in no position to raise this objection to the complaint. She 
not a party to the contract sued on, and the conditions the 
contained were not imposed for her benefit, and her right 1 
any, did not depend to any extent upon their performance. 

Beneficiary — ^Vested Interest: 

A person who Is a mere volunteer beneficiary named in 
certificate issued by a mutual benefit society upon the life of 
of its members acquires no vested right in the proceeds of i i 
certificate until the death of the member occurs. Where, '. 
ever, a contract exists between the member of a mutual be I 
society, on whose life a benefit certificate has been Issued, 1 
the beneficiary named there, whereby It has been agreed I 
said beneficiary should be named in such certificate on coi 
eratlon that he would pay the dues and assessments on : i 
benefit certificate, or that he would render unto such mei i 
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1911.] ASSESSMENT ORDERS AND ASSOCIATIONS. 

and unavailing search, a presumption of life ceases. Held, 
ther. That the evidence showed that a sufficient search had I 
made for insured to support the presumption of death. 

Action on Policy — Limitation of Action — Pleading: 

Proof of waiver of the policy limitation of action is per 
sible without having specially pleaded such waiver, such p 
being permissible under the allegation of full performance of 
conditions precedent to the action. 

Same— Same — Same: 

The policy required that any action thereon should 
brought within twelve months after insured's death. Plaintiff n 
claim on a policy issued to her husband on the theory that 
husband was dead, he having been absent and unheard of 
seven years. The defendant by its general attorney, kno^ 
that plaintiffs time for bringing suit was passing, insisted i 
more and more information, and postponed final decision f 
time to time up to and beyond the expiration of the year, 
then placed its refusal upon the ground that it was not satis 
that insured was dead. Its letters would indicate to a rea 
able mind a desire that plaintiff wait and postpone bringing 
until it might complete its investigation, and an intention to 
if such investigation proved satisfactory, regardless 
whether such result occurred after the year had 
pired. Held, That such conduct was inconsistent with an ii 
tion to plead the delay so brought about in bar of the ac 
and is sufficient to justify the finding of a waiver. 

Same — Measure of Recovery — Burden of Proof: 

The obligation of company insuring lives becomes absc 
upon the occurrence of the death of the insured, and the bu 
of proof falls upon such company to plead and prove the e 
ence of conditions which would delay or diminish the reco 
by the beneficiary and in the absence of such proof it wil 
presumed that the beneficiary is entitled to the face of the 
icy at the time of insured's death. 

Same — Same — I nterest : 

The obligation of a company insuring lives becomes t 
lute upon the occurrence of the death of the insured, and ! 
beneficiary is entitled to interest from that time, and, w i 
proof of death depends upon the presumption arising from s i 
years' absence, such interest is calculated from the time the 
sumption arises. 

[Judgment for plaintiff below. Here affirmed agrainst soc: I 
Martin v. Modern Woodmen of America (St Louis C. 
139 Southwestern Reporter (August 16, 1911) 23 

Beneficiary — Change of Designation — Validity: 

A member of a beneficial society in good standing wh 
rects the payment of his death benefits to his wife and mo , 
may subsequently change the payment to his wife and chi] i 
where it appears that no rule exists regarding the methc I 
making such change, and that In so doing he followed the 
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torn of the society, and from the by-laws it appears that pay- 
ment shall be made in accordance with the "final direction" of 
the assured. 

[Judgment for plaintiff.] 

Kadlecik, Guardian, v. The Slovak Evangelical Union of 
America (Allegheny Co., Pa,, C. P.): 

59 Pittsburg Le^l Journal (August 19, 1911) 491. 

Mutual Benefit Society — Knowledge of Officers of Local Lodge — 

Notice: 

Knowledge of officers of subordinate lodge of physical con- 
dltion of an applicant is notice to the supreme lodge. 

Application — Warranty — Construction: 

The statement, "I hereby warrant the truth of all answers 
given in the above questions," is not a warranty of the truth of 
such answers when construed in connection with the statement 
that the answers are "true to the best of my knowledge and 
belief." 

Same — Same — Same : 

If it is doubtful whether statements In an application are to 
be taken as representations or warranties, they will be deemed 
representations, since warranties are not favored. 

Same — Breach of Warranty — Estoppel: 

The retention of money paid as assessments and the fail- 
ure to cancel the policy after knowledge of the physical condi- 
tion of the insured, estops the society to rely upon the defense 
of breach of warranty. 

[Judgrment for plaintiff.] 

Kidder v. Supreme Assembly of American Stars of Equity 
(111. App.): 

154 111. App. 

Benefit Certificate — Measure of Recovery — Validity: 

A provision in an insurance contract authorizing the in- 
surer, if the insured die before having lived out the expectancy 
of life, to deduct from the sum payable to the beneficiary an 
amount equal to twelve assessments per year for the unexpired 
period of expectancy, whether reasonable or unreasonable, will 
be enforced by the courts. 

Same — "Warranties" : 

The mere fact that the words "warranties" and "warrant" 
occur in the printed portion of a benefit certificate and of the 
application does not necessarily render the statements made 
by the insured in the application warranties. 

Same — Measure of Recovery — Burden of Proof: 

If the contract between the member and the society pro- 
vided for certain deductions to be made in the event of such 
member's not living out her expectancy of life, and if the 
amount of such deduction can be arrived at by mere computa- 
tion, and the proof is equally in the possession of each of the 
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Spande, bearing relationship of wife." Insured sued in hi 
name to recover certain amounts alleged to be due on tt 
tificate. Held, That insured could not maintain a suit tl 
as he was not the real party in interest 

Mutual Benefit Society — Reinsurance Contract — Statu 
Frauds: 

An agreement by a life insurance company to take 1 
surance of a fraternal benefit company and assume its li 
under the policies taken over upon payment of dues, e 
the members was, as between such members and the lift 
pany, a contract to answer for another's debt; and hen 
agreement must satisfy the statute of frauds by showing 
sideration. 

Same — Same — Evidence : 

Letters to plaintiff by an officer of the defendant coi 
wherein such officer stated that the benefit order in which 
tiff was originally insured had been reinsured by defenda 
closing a rider to be attached to the original policy, h 
sufficient to show any consideration for defendant's assu: 
of the obligations of the benefit order, so as to comply wi 
statute of frauds. To bind defendant on such a contract 
insurance contract should have been put in evidence. 

Agency — Evidence: 

The mere understanding of a witness is hearsay and 
sufficient to prove agency. To say that a certain perse 
held out by the defendant as its agent is but stating 
elusion of law. The actions or declarations of the defenc 
that connection should have been disclosed, in order to 
mine whether they amounted to holding him out as 
Further, although such a person as a witness, would be 
petent witness to prove his agency, yet his letters, or e'^ 
oral declarations reported by other witnesses, are not su 
to establish such agency. 

[Judgment for plaintiff below. Here reversed in favor • 
pany.] 

Spande v. Western Life Indemnity Co. (Ore. S. C.) : 

117 Pacific Reporter (October 23, 1911) 973. 



By-Law — Amendment — Impairment of Contract: 

At the time of the issuance of the policy, the by-la'' 
vided that the policy would be incontestable after two 
Within the two years the society enacted a by-law reduc 
amount of recovery under the policy where death was cai 
suicide. Insured committed suicide about five years af 
policy was issued. Held, That the by-law was void as im 
the contract originally made. 

[Judgment for plaintiff below. Here affirmed against s( 
Court of Honor v. Rausch (Ind. App.) : 

95 Northeastern Reporter (October 24, 1911) 
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draw its own conclusion from the opinion so expressed. - Here 
the witness not only expressed his opinion, but also drew from 
his own opinion a conclusion upon a question which was the very 
matter In Issue. The facts upon which the opinion of the expert 
was desired should have been submitted to him in a question, 
and his answer should have been his opinion, and not his conclu- 
sion. The witnesses stated that the fall produced auto-intoxica- 
tion, when this was the question the jury was called upon to de- 
cide. The witness should have been asked if in his opinion a fall 
such as Dr. Bethel received would produce auto-lntoxlcatlon ; and 
should have confined his answer to an expression of opinion upon 
this question in place of testifying that the auto-lntoxlcatlon was 
the result of a fall. 

Policy — Cause of Death — ^"Independently of All Other Causes" — 

Sufficiency of Evidence: 

The policy insured against death caused by accidental in- 
juries "independently of all other causes." Insured on April 6th 
fell from his buggy, striking his head, and on April 23rd he died. 
The cause of his death was auto-intoxication. Several months 
prior to the fall from his buggy insured had been thrown from a 
street car, resulting in the breaking of several of his ribs and 
the development of auto-lntoxlcatlon. It was shown that auto- 
intoxication was often produced by injuries, or anything lowering 
the vitality and retarding the intestines in performing their func- 
tions. Held, That the evidence was insufficient to sustain the 
verdict that death was caused by auto-lntoxlcatlon resulting from 
injuries sustained in the fall from the buggy "independently of 
all other causes." 

Same — Same — Same — Construction : 

The policy insured against death caused by accidental in- 
juries "independently of all other causes." Held, That "If the in- 
jury or death is due to an accident, without the Intervention of 
any diseased condition of the body, the company is liable. It is 
not liable where the injury or death happened in consequence of 
the disease or bodily infirmity, and not of the accident, or where 
it is due both to the accident and the disease. But where the 
accident, and not the diseased condition, is the proximate cause 
of death, the company is liable." 

Same — Same — Classification of Risks: 

An accident company has the right to classify the subjects of 
its insurance and to provide that in one class they should receive 
larger indemnity than in the other. Having the right to make 
this classification, it follows that it has the right to designate or 
describe the kind or character of injury that must be sustained 
in order to bring the insured within the terms of any particular 
clause for which indemnity was provided. 

Same — Same — Same — Measure of Recovery: 

The policy provided: "In the event of death following bodily 
injuries of which there existed no external or visible mark upon 
the body of contusion or wound sufficient to cause death, • • ♦ 
the limit of this company's liability shall be one-fifth of the 
amount otherwise payable under this policy." Held, That under 
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that she is not his wife, but a woman with whom he is living i 
illicit cohabitation, such false statement with respect to his reh 
tion to the beneficiary is material and avoids the policy. 

Same — Same — Same — Statute : 

Va. Acts 1906, p. 139, Sec. 28, providing that statements i 
the application shall be regarded as representations unless mat 
rial to the risk does not control where there was a false answc 
as to the relationship of the beneficiary, where such relationshJ 
was material to the risk. 

Action on Policy — Relationship of Beneficiary — Evidence: 

In an action on an accident policy, where it appeared th{ 
insured had warranted that the beneficiary was his wife, it ws 
improper to exclude evidence to the effect that she was mere! 
his concubine. 

Same — Same — Instruction: 

In an action on an accident policy, it was error to refuse i 
instruct the jury that if insured had willfully made false wa 
ranties as to the relationship of the beneficiary they should fii 
for defendant. 

[Judgment for plaintiff below. Here reversed in favor ' 
company.] 

Continental Casualty Co. v. Lindsay (Va. S. C.) : 

69 Southeastern Reporter (December 10, 1910) S44 

Annotation — When Strict Compliance with Requirement as 
Time of Notice In Accident and Health Policy Is Excused: 
Under the above heading appears an annotation to the ca 

of Hilmer v. Western Travelers Accident Association, heretofo 

reported in 23 Insurance Digest 370. 

27 Lawyers' Reports Annotated (N. S.) 319. 

Annotation — Accident Insurance — Does General Requirement 
to External, Violent, and Accidental Means Apply to a Se^ 
rate Provision as to Liability in Case of Death or injury fro 
Certain Specified Causes: 

Under the above heading appears an annotation to the ca 
of Schumacher v. Great Eastern Casualty & Indemnity Compa: 
of New York, heretofore reported In 23 Insurance Digest 361. 

27 Lawyers' Reports Annotated (N. S.) 480. 

Annotation — Liability for Indemnity against Total Disablll 
Which Results from an Injury for Which an Independent 
demnity Is Provided: 

Under the above heading appears an annotation to the ca 
of Anderson v. Aetna Life Insurance Company, heretofore 
ported in 23 Insurance Digest 364. 

28 Lawyers' Reports Annotated (N. S.) 730. 

Annotation — Liability for Death under Policy Insuring agaii 

Permanent or Total Disability: 

Under the above heading appears an annotation to the cs 
of Hill v. Travelers Insurance Company of Hartford, heretofc 
reported in 23 Insurance Digest 366. 

28 Lawyers' Reports Annotated (N. S.) 742. 
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Death — Common Disaster — Survivorship— Presumption : 

There is no presumption either of survivorship or simuli 
neous death, where two or more persons meet death in a comm 
disaster. 

Policy — Distribution of Proceeds-Construction: 

The language of an accident policy, providing that the pi 
ceeds thereof were payable to the beneficiary designated there 
and in the event of the beneficiary's prior death, to insurer 
legal representatives, should be construed as the language 
the insured in the same manner as a testamentary provision in 
will, as in accepting this particular form of policy, insured the 
by adopted as her own language the clause providing for t 
disposition of the money to become due thereunder. 

Same — Beneficiary — Vested Rights — Death in Common Disastc 
The policy provided "The indemnity for loss of life shall 
payable to the beneficiary named in the stub attached hereto, 
In the event of the prior death of such beneficiary, or in t 
event that no beneficiary is named in the said stub as her( 
provided, then to the legal representatives of the assured." He 
That the beneficiary under such provision should not be regard 
as taking a vested interest in the policy; the burden being 
the beneficiary's representatives to show that she survived t 
assured; and hence, where both the beneficiary and assured di 
in a common disaster and there was no proof of survivorsb 
the proceeds of the policy passed to the representatives of 1 i 
assured. 

Same— -Conveyance Provided for Passenger Service — Excursi \ 

Boat: 

Where insured met death in a steamboat accident on an 
cursion for which the vessel had been chartered for a lump si i 
such death was met by insured while "actually riding as a p i 
senger in a place regularly provided for the transportation 
passengers, within a * * * steamboat or other public c i 
veyance provided by a common carrier for passenger serv i 
only." 

[Judgment below dismissing plaintiff's complaint Here 

versed against company.] 
Dunn V. New Amsterdam Casualty Co. (N. T. S. C, A i 
Dlv.) : 

126 New York Supplement (January 16, 1911) 22i 

Application— Warranties— Materiality— Statute: 

Sec. 196, Art. 23, Md. Code Pub. Gen. Laws 1904, provid 
that whenever the application for a policy of life insurance c 
tains a clause of warranty of the truth of the answers ther 
contained, no misrepresentation or untrue statement in si 
application, made in good faith by the applicant, shall effec 
forfeiture or be a ground of defense in any suit brought upon i 
policy of insurance issued upon the faith of such applicatl 
unless such misrepresentation or untrue statement relate 
some matter material to the risk modified the rule respect 
warranties, and abolishes merely technical defenses. 
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knowledge of all tlie material facts tliat establlBh Mb right, be 
cannot be held to have waived it. 

Same — Same — Waiver of Forfeityre — Acceptance of Premiums: 

Tbe policy provided for the payment of a monthly inemium 
In advance, and for forfeiture if the premium was not paid. 
After proof of claim had been flied, and pending the investigation 
of BUcb claim, the association accepted two monthly premiums 
from the insured, before all the material facts had been acquired 
showing that his answers In his application were untrue. Meld, 
That the acceptance of the two premiums, without lull knowl- 
edge of the facts was not a waiver of the forfeiture. 

[Judgment for defendant below. Here affirmed in favor of de- 
fendant j 

Berman v. Fraternities Health & Ace, Assn. (Me. S. J* C): 

7S Atlantic Reporter (January 26. l&llj 462. 

Policy — Weekly Indemnlty^ — Separate Actions: 

Under a policy providing for the payment of weekly Indem* 
nity not to exceed 2ti weeks, there may be a "final*' proof as to 
each weekly loss, and separate actions thereon. 

Same — Ambiguity — Rule of Construction: 

^Tiere a policy is drawn by The company, and Is replete 
with technical terms of great complication, K there be doubt, 
ambiguity or uncertainty, the policy must be construed in favor 
of the insured and against the company. 

Same — ^Construction — Limitation of Action: 

The policy stipulated that the payments for disability shall 
be limited to 26 consecutive weeks for any one disease or illueBs, 
and that no action could be brought against the company after 
six months from ^he termination of the disiibility. Held, That 
the policy must be construed to mean that limitations shall begin 
to run from the actual termination of the disability, and not from 
the expiration of 20 weeks, where the disability continues beyond 
that period. 

[Judgment for company below. Hero reversed against company.} 
Porter v. Casualty Co. of America (N\ Y. 8. C.» App. Tr.) : 
126 New York Supplemeni (February 6, UUl) 669. 

Policy — Notice and Proof of Loss — Conditions Subsequent: 

Provisions in an accident insurance policy requiring that im- 
mediate written no? ice mut^t be given of any accident and injury 
for w^hicli claim is to be made, and allirmative proof of death fur- 
nished within two months from the date of Insured's death, are 
conditions subsequent and are fulfilled by notice and proof of 
death within a reasonable time after insured's death nnder all the 
circumstances of the case. 

Same — Same — Reasonabte Time: 

Insured died August 5. 1903» lep,vlng plaintiff surviving as 
beneficiary. Plaintiff, who lived several hundred miles away 
from where deceased was liilled, first learned of said policy on 
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January 8, 1904, but not of its terms or the name of the company 
by which it was issued, and did not obtain said policy until Jan- 
uary 23, 1904, on which date he sent written notice to the com- 
pany of the accident and demanded payment, and on February 5, 
1904, furnished proof of death. Heldf That such notice and proof 
of death were furnished within a reasonable time under all the 
circumstances, and that plaintiff's failure so to do within two 
months after the death of insured, as required by the policy, was 
no defense to a suit thereon. 

Same — Same — Limitation of Action: 

Though an accident policy provide that written notice must 
be given to the company at its home office of any accident and 
injury for' which a claim is to be made thereunder, and affirma- 
tive proof of death furnished by the company within two months 
from the time of death, and that suit thereon may not be brought 
before the expiry of three months from the date of filing proofs 
at its home office, nor brought at all unless begun within six 
months from the time of the death. Held, That such six months' 
limitation applies only where, after furnishing said notice and 
proof of death within a reasonable time thereafter and after the 
expiry of said three months, sufficient time remains in which 
to bring suit within six months from said death. 

Same — ''Unnecessary Exposure to Danger" — Construction: 

The expression "unnecessary exposure to danger*' includes 
exposure attributable to negligence on the part of the assured. 
It is intended to hold the insured to the exercise of ordinary care 
and exempt the company from liability in all cases of injury oc- 
curring in whole or in part through a failure on the part of the 
insured to exercise such care. 

Action on Policy — Cause of Death — Question for Jury: 

Where a given state of facts are such that reasonable men 
may fairly differ upon the question as to whether the insured 
died of injuries resulting from "unnecessary exposure to dan- 
ger," the determination of the matter is for the jury. It is only 
where the facts are such that all reasonable men must draw the 
same conclusion from them that such a question is ever consid- 
ered one of law for the court. 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 

Pacific Mut. Life Ins. Co. v. Ad^ms et al. (Okla. S. C.) : 
112 Pacific Reporter (February 20, 1911) 1026. 

Policy — Construction — Paralysis: 

The policy provided: "If the assured shall contract during 
the term of this policy, any disease which shall not result in 
death, but shall result, independently of all other causes, within 
one year from the date of this insurance or any renewal thereof, 
♦ ♦ ♦ ♦ in permanent paralysis, whereby the assured shall 
entirely lose the use of both hands, or both feet, or of one hand 
and one foot, and, on the account of either of said conditions be 
permanently unable to engage in any work or occupied for wages 
or profit, the company will pay to him in lieu of all other in- 
demnity, upon the filing at the company's home office of satisfac- 
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Waiver — Elements — Estoppel : 

A waiver operates as an estoppel upon the party who waives; 
but it is not essential to a waiver that a party in whose favor 
it is made must prove all the elements of an estoppel in pais 
before he is entitled to avail himself of the waiver. 

Policy — Waiver — Effect: 

A party to a contract who has the right to terminate it by 
reason of some default by the other party may, nevertheless, 
waive such a right, and, if he does so, the contract remains in 
full force and effect 

Same^ — Same — How Made: 

A waiver of conditions of a contract may be in express 
terms or by implication by the acts and conduct of the party. 

Same — Same — Conduct of Parties: 

If by the terms of a contract one party to it is required to 
do a particular thing by a given time to keep the contract in 
force, but fails to do so, and the other party, after the default 
of the first party, does something by which he manifests an 
intention to continue the contract in force, he may be deemed 
to have waived his right to terminate the contract for a past de- 
fault, and the first party may treat the contract as still in force, 
and by reason thereof the law gives him a reasonable time there- 
after to do the thing which was omitted by him. 

Same — Same — Question of Fact: 

Whether a waiver has taken place or not ordinarily depends 
upon the peculiar facts and circumstances of a given case, and, 
in most instances, presents a question of fact rather than of 
law, or at least a mixed question of law and fact. 

Same — Same — Construction : 

Where a waiver prevents a forfeiture of a contract, the law, 
ordinarily, permits a liberal construction to be placed on the 
acts of the party waiving with a view of bringing about a waiver. 

Same — Same — Non-Payment of Premium — Evidence Considered: 
Insured executed an order on his employer to pay to the 
company certain premium installments. The policy provided: 
"Failure by said employer from any cause to make any deduc- 
tion as above provided is at my risk, and if any deduction is not 
made as above provided, said policy shall, without notice of any 
kind, be void as respects the corresponding and all subsequent 
insurance periods. The insured did not earn any wages for the 
month of August, and no premium was paid for that month; in 
the month of September, 1908, the insured earned only $8.98, 
which was paid to him by the railroad company; during the 
month of October, 1908, the insured earned in excess of the 
amount due on the defaulted installments of which earnings 
$23.40 was by the railroad company deducted and remitted to 
the company, which was the amount then due on the policy. This 
last payment was made by the employer about two weeks after 
the death of the insured. The company had knowledge of the 
default in payment of the August premium. Notwithstanding 
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of the heart, is death by "accident" within the meaning of a 
accident insurance policy. 

Same — Same — Same : 

The policy excepted death resulting from any poison or ii 
fection, or from anything accidentally or otherwise taken, admli 
istered, absorbed or Inhaled. Held, That "such exceptions do no 
cover medicine (even though it contain poison) or anything take: 
or administered in good faith to alleviate physical pain evei 
though it results in unexpected and unintentional death." 

Action on Policy — Cause of Death— Question for Jury — Exper 

Testimony: 

The fact as to what caused the death of insured was for th< 
jury, and this is so even where highly scientific proposition 
are involved, as they have the privilege of accepting the test) 
mony of experts upon the question. 

Same — Burden of Proof: 

In an action on an accident policy, the burden is upon th 
plaintiff to prove that the death was "accidental" and wher 
plaintiffs have made out a prima facie case showing that th 
insured died by accident, the burden is on the defendant t 
prove that it resulted from one of the excepted causes name 
in the policy. 

Same — Accidental Deathi — Prima Facie Case: 

In an action on an accident policy, a prima facie case c 
"death by accident" was made out, where plaintiff showed ths 
the insured was in apparent good health up to the time tha 
chloroform was administered to him for the purpose of relies 
ing him from pain while undergoing an operation; that he die 
while the chloroform was being administered; that the imm< 
diate cause of death was acute dilatation of the heart caused b 
the administering of the chloroform, and that insured's disease I 
condition did not contribute to his death and had nothing t i 
do with causing it 

Policy — Death by Bodily Infirmity or Disease — Construction: 

The policy stipulated that the company would not be liab) i 
if insured's death should be caused "wholly or in part by i 
bodily or mental infirmity or disease." Held, That the languag 
of the exception means nothing more than that an accideD 
and not bodily or mental infirmity, was the proximate cause * I 
death. 

Same — Rule of Construction — Exceptions: 

The terms of an accident policy issued by a mutual bene! I 
society should be defined according to the ordinary and usu I 
understanding of their signification, and be construed strict 
against the company where they narrow the range and for< : 
of the contract of insurance. 

Same — "Surgical Treatment" — Construction: 

The policy excepted death "resulting from surgical tree 
ment." Insured's death resulted from dilatation of the hea I 
caused by the administration of chloroform preparatory to f i 
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counties would be of little benefit If a creature of the law could 
repeal the statute and set up a by-law of its own in its stead. 
Same — Same — Same : 

Where an insured contracted that future enacted by-laws 
should enter into and becoine a part of his contract, he must 
have had in contemplation only such by-laws as a corporation 
has the power to pass; that is, such by-laws as were reasonable 
and consistent with the rights guaranteed to him by the statutes 
of his State. He could never have contemplated that the asso- 
ciation would attempt to repeal a statute and deprive him of a 
valuable statutory right. 

[Judgment for association below. Here reversed against asso- 
ciation.] 

Eaton V. International Travelers' Assn. of Dallas (Tex. C. 
C. A.) : 

186 Southwestern Reporter (May 24. 1911) 817. 

Policy— Notice— Waiver: 

The policy required that notice of illness be given within 
ten days. Held, That a denial of liability on the ground that a 
certain premium had not been paid in time was not a waiver 
of the forfeiture for failure to give notice within the required 
time. 

[Judgment for plaintiff below. Here reversed In favor of com- 
pany.] 

Dewey v. National Casualty Co. (N. Y. S. C, App. Tr.) : 

129 New York Supplement (May 29. 1911) 136. 

Pol Icy — Construct I on — N otice : 

The policy provided for the payment of $5,000 to the bene- 
ficiary named in the policy in the event of insured's death within 
the terms of the policy and for the payment to persons entitled 
thereto of the sum of $1,300 in weekly installment. The con- 
stitution of the society required that notice of injuries, out of 
which claims might arise, should be made within ten days, and 
that notice of like character, in like manner and time, should 
be given in case of death resulting from injuries. Failure to 
give any notice required, and failure to make proofs of loss or 
death within 30 days forfeited all claims against the society. 
Held, That the first notice was one which was intended to be 
required in case insured himself was claiming indemnity, and 
the other was intended to apply to the case of beneficiaries mak- 
ing claims on account of insured's death, therefore it was un- 
necessary that the first notice should be given where claim was 
made for the death benefits only. 

8ame — Notice and Proofs of Loss — Waiver: 

The policy required that notice of death be given to the Su- 
preme Secretary within 10 days and that proofs of death be fur- 
nished within 30 days. The day following insured's death an 
autopsy was held pursuant to an agreement between insured's 
father and the local secretary of the society. The body was 
lield for three days, during which time the chief surgeon of the 
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Policy — Construction — "By Total Loss of Vessel": 

By a policy of marine insurance a cargo of cement was in- 
sured against total loss ''by total loss of the vessel." In an 
action thereon the jury found that barge and cargo had been 
practically, if not completely submerged, that there had been 
an actual total loss of the cargo, caused by the wreckage of the 
barge, which, however, was not found in so many words to have 
been a total loss, and judgment was entered for |2,700 damages. 
Heldf That the findings were amply sustained by the evidence 
and were to the efCect that the loss of the cement insured had 
occurred in the manner contemplated by the policy. 

[Judgment for company below. Here reversed against com- 
pany.] 

Montreal Light, Heat and Power Co. v. Sedgwick (Can. 
S. C.) : 

[1910] Appeal Cases (The Law Reports, November 1, 
1910) 598. 

Lloyd's Association — ^Action on Policy — Federal Courts — Jurisdic- 
tion: 

In an action in a federal court against the members of a 
Lloyd's insurance association on a contract binding them jointly 
and severally, the jurisdiction of the court was not defeated be- 
cause some of the defendant members were not inhabitants of 
nor served within the district wherein the suit was filed, the case 
proceeding against those who had been served. 

Marine Insurance — ^Action on Policy — Pleading — Loss: 

The complaint alleged that the vessel by which the lumber 
was shipped "was by the perils of the sea wrecked and totally 
lost," and that until said loss plaintiff was owner of the prop- 
erty insured. Held, That this was a sufficient allegation that the 
lumber was lost. 

[Defendant's demurrer to complaint overruled.] 
Richmond Cedar Works v. Buckner et al. (TJ. S. C. C, 
N. Y.) : 

181 Federal Reporter (November 3, 1910) 424. 

Policy — General Average Expense — ^Towage: 

The policy insured against perils of the sea, excepting, how- 
ever, liability for any particular average loss not amounting to 
five per cent, of the value of the vessel. The vessel broke her 
rudder in Gray's Harbor, to which place she was bound for pur- 
pose of getting a cargo of lumber, and was rendered unsea- 
worthy. By agreement she was towed to San Francisco, loaded 

341 
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company* and not the cargo owner, was the assured, and that a 
provision of the policy that, on the payment of any loss the 
insurance company should be subrogated to all the rights of the 
assured, did not authorize a recovery for its benefit from the 
towing company on the ground that it was in fault for the 
collision. 

[Juderment against Insurance company.] 

The H. A. Baxter et al. (U. S. D. C, R. I.) : 

182 Federal Reporter (January 19, 1911) 930. 

Policy— General Average Contribution — Freight: 

M. & Co. chartered a vessel to import certain merchandise, 
issuing bills of lading on their own forms containing a clause 
providing that the freight on the goods shipped should be 
deemed earned "ship or goods lost or not lost" Held, That 
since the freight, being payable at all events, was not a risk to 
the shipper as freight, but was absorbed in the cargo, such 
freight should not be deducted in determining the value of the 
cargo at its destination on which the shipper was bound to make 
a general average contribution under the policy of insurance on 
the cargo. 
Same — "IViarket Value" — Construction : 

The "market value" of goods is the price at which the 
owner or producer holds them for sale; the price at which they 
are freely offered in the market; such prices as dealers In the 
goods are willing to receive and purchasers are made to pay 
when the goods are bought in the ordinary course of trade, irre- 
spective of the amount of freight. 
Same — General Average Contribution — Nature of Contract: 

Under a policy insuring against general average contribution 
by the insured, the liability of the insurance company for the 
general average contribution of the insured is determined by the 
law of the port of destination. Such policy is a contract of full 
indemnity against loss, including a loss on account of general 
average contribution, provided the total loss of the insured if 
within the limit of the insured valuation. 
Same — Same — Measure of Liability: 

The policy covered a cargo of merchandise of an agreec 
value of 148,632, against the perils of the sea, including genera 
average contribution. The cargo was damaged by fire to the ex 
tent of $7,037, which the company paid. Upon adjustment of th< 
claim for general average contribution, it was found that th( 
cargo was liable for 122,544, which amount the shipper paid t( 
the owner of the vessel. The contributory value of the cargc 
was 166,513. The shipper claims that the company is liable fo: 
the same proportion of the amount of its contribution in genera 
average, |22,544, as the amount insured by the policy $48,63; 
bears to the valuation in the policy. The company claims tha 
it is liable only for such proportion of the amount of the shipper; 
contribution in general average, as the policy valuation $48,63; 
bears to the contributory value of the cargo. Held, That unde 
Sec. 2744, Cal. Civ. Code, making the insurance company liabl 
for loss falling on the thing insured, through contribution require" 
to be made to the general average loss, the company's liabilit; 
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Policy — Construction — "Warranted Free from Particular 

Average": 

In marine insurance law the phrase "warranted free from 
particular average" means that the company does not assume 
liability for a partial loss. 

Same — Particular Average Clause — "On Fire" — "Burnt": 

The policy contained the following clause: "Warranted free 
from particular average, unless the vessel or craft or the interest 
insured be stranded, sunk or en fire. ♦ ♦ ♦" The libel alleged 
that on November 18th, while lying in said port of Eagle Harbor, 
and before discharging said cargo, a fire broke out in the after 
'tween decks of said ship, and burned the bulkhead forward of 
the lazarette, the door thereof, and a considerable portion of 
dunnage and other parts of said ship. In an exhibit attached 
to the libel there was quoted from the ships protest a statement 
concerning the fire as follows: "About 9:30 p. m. smoke was 
discovered issuing from the after hatch, by one of the crew, who 
immediately notified the master and then gave the alarm. This 
alarm was responded to by the crews of the ships Jupiter, the 
S. S. Homelen, and the employes of the Pacific Creosoting Com- 
pany, who brought with them several chemical fire extin- 
guishers. The master went below through the lazarette and saw 
the reflection of the fire over the top of the bulkhead between 
the after 'tween decks and the lazarette. The after 'tween decks 
were still full of cargo. After considerable trouble the fire was 
extinguished, and it was then discovered that the aforesaid bulk- 
head, together with the door thereof (the bulkhead was built in 
the vessel), and the dunnage in the after 'tween decks, were 
burned, and some of the ships stores in the lazarette were dam- 
aged by water and chemicals. The origin of the fire was not 
discovered." Held, That the words "on fire" are not synonymous 
with the word "burnt" and the change of phraseology, mani- 
festly, was not made without a purpose. The words "on fire," 
in connection with a ship, do not comprehend, necessarily, every 
fire that may be on board of the ship, nor do they have the 
same meaning as "consumed by fire" or "destroyed by burning." 
They are indicative of a happening whereby the ship is en- 
dangered by actual fire burning some part of it, and necessitat- 
ing extraordinary efforts to prevent serious damage. A bulk- 
head between decks is part of a ship, as an inner partition wall 
is part of a house. A fire in that part of a ship would justify an 
alarm, and, if not propmptly subdued, would certainly be de- 
structive, and such a happening would be truthfully described 
by saying that the ship was "on fire." It is the opinion of the 
court that the libel tenders an issue as to whether the ship was 
In fact on fire within the meaning of the clause of the policy 
relied upon to exempt the company from liability. 
[Exceptions to libel overruled.] 

Pacific Creosoting Co. v, Thames' Mersey Marine Ins. Co., 
Ltd. (U. S. D. C, Wash.) : 

184 Federal Reporter (April 27. 1911) 947. 
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bond. Held, That there could be no recovery for losBeB e 
tained during the term of the new bond on goods ship] 
within twelve months prior to the expiration of the old bond 
the class of purchasers excluded by the new bond. 

[Jud£rment for plaintiff below. Here reversed in favor of c< 
pany.] 

National Aniline & Chemical Co. v. American Credit 
demnity Co. (Pa. S. C): 

77 Atlantic Reporter (November 24, 1910) 920; 
89 Insurance Law Journal (December, 1910) 1770 



Wife's Policy — ^Assignment to Testamentary Trustee — Inh 

tance Tax: 

An insurance policy payable to insured's widow absolut* 
and assigned by the beneficiary to insured's testamentary ti 
tee, the beneficiary not intending thereby to relinquish 
right to the proceeds, remained the property of the benefici 
and did not become a part of insured estate, and was not e 
ject to the inheritance tax prescribed by the laws of Wiscon 

[Judgment declarinsr that policy was exempt from inherita 

tax below. Here affirmed.] 
In re Bullen's Estate (Wis. S. C.) ; 
Bullen et al. v. State et al.: 

128 Northwestern Reporter (November 26, 1910) 



Guaranty Bond — Nature of Contract: 

A guaranty insurance bond indemnifying against loss s 
ing out of any default of insurance, is in effect, an insurance c 
tract to which the rules of construction peculiar to contn 
of suretyship proper do not apply, but to which the rules govt 
ing ordinary contracts of insurance are applicable. 

Same— -Rule of Construction: 

If a guaranty insurance bond is fairly open to two < 
structions, one of which will uphold and the other defeat 
claim of the insured, that should be adopted which is n 
favorable to the insured; but the plain intention of the par 
cannot be nullified by construction. 

Same— Change of Specifications — Forfeiture: 

Where a building contract, the performance of which is 
cured by a guaranty insurance bond, reserves the right to m 
changes in the work and order extras in writing without li 
the mere fact that such changes are made and extras ord( 
verbally, which are audited and allowed by the architect, c 
not release the bond. 

Same — Notice of Default — Reasonable Time— Question for Ji 
The provision of the bond for notice to be given the c 
pany of any default on the part of the principal which : 
result in loss immediately after the insured has notice the 
requires that it be given only within a reasonable time in > 
of all the circumstances. This is ordinarily a question of f 
but if the facts are imdisputed, and only one reasonable 
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Hodges and the impleaded defendants, on receipt of the pua 
chase price, to turn over to the plaintiffs the various books am 
papers described in the contract as connected with the agencle 
in question. A decree for such relief may carry with it th 
incidental remedy of an accounting from the period in whicl 
Hodges should have performed his contract 

[Judgment sustaining demurrer to amend complaint below. Her 

reversed.] 
Kelsey v. DlsUer et al. (N. Y. S. C, App. Div.) : 

125 New York Supplement (December 12. 1910) 60 J 

Indemnity Insurance — ^Action on Policy — Parties:* 

The policy, indemnifying an employer against loss for dan 
ages on account of personal injuries to servants, provided tha 
no action' would lie against the company unless brought by th 
employer to reimburse him for loss actually sustained. Hek 
That an employe, having obtained judgment for damage 
against his employer, could not, upon insolvency of the en 
ployer, maintain an action against the indemnity company, eve 
though it had assumed complete control of the defense of th 
action against the employer. 

[Demurrer to bill overruled below. Here reversed and bill dli 
missed.] 

Cayard et al. v. Robertson & Hobbs et al. (Tenn. S. C.) : 

131 Southwestern Reporter (December 14, 1910) 86 

Trust Estate— -Distribution — Insurance Premiums: 

Where a testator created a trust, bequeathing the net i 
come thereof to certain grandchildren, and providing that i 
surance, taxes, etc., should be paid out of the income, 8U( 
taxes, insurance, etc., were payable out of the income of tt 
estate, and were not to be prorated between the capital ai 
income, or as expressed by the parties, between life tenan 
and remaindermen. 

[Judgment for trustee below. Here affirmed In favor of trustee 
Hast et al. v. Wilder's Trustee et al. (Ky. C. A.) : 

131 Southwestern Reporter (December 14, 1910) 71 

Indemnity insurance — ^Action on Bond — Breach — Pleading: 

The bond was conditioned upon the principal paying ai 
Judgment obtained against him. In an action on the bond, 
was alleged that a Judgment was obtained against the princip] 
and that neither he, nor anyone for him, had ever paid tl 
Judgment. Held, That these allegations were sufficient to she 
a breach of the bond without alleging in terms that the cent 
tion of the bond had been violated. 

Same — Same — Defenses: 

In an action on a bond conditioned upon the principal pa 
ing a certain Judgment obtained against him, the surety set i 
in defense as to the ground for continuance of the action tb 
there was then pending an action against the principal in anoth 
country, wherein the obligee was named as garnishee. He, 



relieve the surety from his secondary obligation when it appears 
the principal has discharged or extinguished the debt obtains 
identically after Judgment as before. 

Same — Judgment in Favor of Principal — Discharge of Surety: 

A surety against whom judgment has been recovered, in a 
Kiiit on the contract of suretyship, is discharged by a subsequent 
judgment in favor of the principal alone on the same obligation. 

[Judennnent for defendant below. Here affirmed in favor of de- 
fendant. 
Stolze V. United States Fidelity & Guaranty Co. (St 
Louis C. A.) : 

131 Southwestern Reporter (December 21, 1910) 915. 

Action for Damages — Evidence — Existence of Liability Insur- 
ance: 

In an action by a servant for damages for personal Injuries, 
where the defendant denied that he was the plaintiffs employer, 
a settlement with a casualty company by defendant for in- 
juries sustained by another employe, together with the fact 
that defendant had taken out casualty insurance covering acci- 
dents to men at work in the mill, was admissible on the issue 
as to who was plaintiff's employer. 

[Judgment for plaintiff below. Here affirmed against defendant.] 
Robinson v. Hill (Wash. S. C.) : 

111 Pacific Reporter (December 26, 1910) 871. 

Fidelity Bond — Bond to Secure Deposits — Scope — Statute: 

Under N. Y. Laws 1908, c. 479, requiring that sellers of 
foreign steamship tickets, "who receive money" for transmis- 
sion to foreign countries, shall give bond for "the repayment 
of such deposits." a bond given in compliance therewith will 
secure deposits previously made. . 

[Judgment for plaintiff below. Here affirmed against company.] 
Russo V. Illinois Surety Co. (N. Y. S. C, App. Div.) : . 

125 New York Supplement (December 26, 1910) 991. 

Principal and Surety — Building Contract — Discharge — Exceaa 

Payments: 

While payments to a contractor in excess of the amounts 
stipulated in the contract will release a surety company pro 
tanto, mere irregularities in the issuance of estimates upon which 
such payments are based will not so release it, unless actual 
prejudice has resulted. 

Same — Same — Same — Agreement of Engineer and Contractor to 

Share Profits: 

A secret and unlawful agreement between the contractor and 
the city engineer in charge to share in the profits of thA contract 
does not release the surety. 

Same — Same — Requiring Extra Work: 

When a building contract provides for the ordering of extra 
worlc, the requiring of such extras does not violate or change the 
contract, so as to release the surety. 

1911-24 



ness within the State, but it is for taxes imposed upon such com- 
panies by the Legislature. 

Same — Taxes — Statute — Departmental Construction : 

Sec. 10216 Burns' Ann. St. Ind. 1908, requires foreign life 
insurance companies to pay certain taxes "unto the treasury of 
the state." An Auditor of State so construed this section as to 
require the payments to be made to him, and his construction 
had been followed for many years. Certain payments made to a 
subsequent Auditor were not paid by him into the treasury, and 
the companies were required to pay the same a second time. 
This suit is to recover money which the plaintiff was compelled 
to pay a second time. Held, That the Auditor's construction of 
the Statute was not binding on the State, as a department officer 
charged with the enforcement of a law, and having no legal au- 
thority to construe a statute, cannot bind the State by a con- 
struction of a statute free from ambignity, nor could the State be 
charged with having accepted and acquiesced in such unauthor- 
ized construction, because such instruction is manifestly in vari- 
ance with the plain provisions of the Statute. 

Estoppel — Equal Knowledge: 

Where one seeks the benefit of an estoppel, and has knowl- 
edge or means of knowledge as to all the facts equal to that 
possessed by the one against whom the estoppel is urged, there 
can be no estoppel. 

Same — Payment of Taxes to Unauthorized Officer — ^Acquiescence: 
Foreign insurance companies doing business in Indiana paid 
taxes imposed by Bums' Ann. St. 1908, 10216 to the State Auditor 
instead of into the treasury of the State as expressly provided by 
the statute. The Auditor in his biennial reports disclosed such 
payments, and credited himself with the payment of the money to 
the Treasurer while he in fact retained a part of such payments. 
This practice continued for many years. The companies at the 
time of the making of the payments were bound to know that the 
Auditor was not authorized to receive the money for the taxes. 
There was no misrepresentation on the part of the State through 
any of its duly authorized officials. Held, That the State was not 
estopped from asserting that the payments to the Auditor which 
were retained by him were not payments to it, and that the taxes 
had not in fact been paid, and hence could subsequently insist on 
payment. 

Taxes— "Debt"— Interest: 

Taxes imposed by the State are not "debts," and do not bear 
interest if not paid at the time specified, in the absence of 
express statutory provision. 

[Judgment for company below. Here reversed in part] 
State V. Mutual Life Ins. Co. of New York (Ind. S. C.) : 

93 Northeastern Reporter (January 10, 1911) 213. 

Principal and Surety — Failure of Obligee to Divulge Facts — 
Fraud: 

Where a sub-contractor's bond was executed several months 
after the time for the completion of the work undertaken by the 



mistake. Defendant Interposed two defenses, claiming that the 
action was barred. The first defense, alleging that under the 
agreement no suit is maintainable until 10 days after service 
upon the president or secretary of the defendant company by reg- 
istered letter of a written claim, is met by the allegation in the 
complaint that repayment of said sum of $800 had been duly de- 
manded. Held, That the requirement of a demand by registered 
letter cannot be insisted upon, provided a demand was made per- 
sonally or upon a proper officer of the company, as such a clause 
is to be construed as Inserted to permit communication with dis- 
tant agents, but not to restrict them to demands by mail only. 

Same— Same — Limitations: 

An action by an agent to recover overpayments to the com- 
pany is not within the meaning of a provision of the agency con 
tract that no suit ''relating to the employment of said agent 
should be brought after six months from the date of the transfei 
of the business of said agent." 

[Plaintiff's demurrer to defendant's answer sustained.] 
Jackson v. Metropolitan Life Ins. Co. (N. Y. S. C, Tria! 
Tr.): 

126 New York Supplement (February 6, 1911) 680. 

Burglary Policy — Larceny — Inaufficient Proof: 

Insured dropped an earring into a wash basin. She Imme 
diately called a janitor, who unscrewed a tap underneath th< 
trap, who stated the earring was not there. Insured's husban< 
then opened the pipe and failed to find the earring. The nex 
day a plumber was brought in, who opened the pipe on the floo; 
below, and the earring was not found by him. Two plumbers 
who had examined the pipe three years later testified that ai 
earring of the size lost would not pass through the strainer 
located three inches below the basin. On behalf of defendant, i 
plumber who examined the pipes on the day of the loss testifier 
that the strainer was broken and that the break was larg 
enough to allow the ring to pass, and that insured had statei 
that she had allowed the water to run about ten minutes afte 
the loss of the earring. Held, That proof was insufficient to ei 
tablish larceny of the earring by the Janitor who first opene< 
the trap. 

[Judgment for company below. Here affirmed in favor of conn 
pany.] 

Hart V. American Fidelity Co. (N. Y. S. C, App. Tr.) : 

126 New York Supplement (February 6, 1911) 626. 

Burglary Inauranca — Policy— Increase of Riak: 

The policy contained a provision that it should be void if th 
conditions or circumstances of the risk were changed without th 
written consent of the company indorsed on the policy. The ii 
Bured made extensive alterations of his house, requiring a Ion 
time in their completion and making necessary the presence of 
number of workmen throughout the house, without the company' 

1911-25 



Contract between Agents — Novation — Requieitee: 

An agreement to reduce the rate of commission in comprom- 
ise of a suit to recover commissions, alleged by it to be due him 
for business turned over to S, was not in substitution of the 
original contract and did not operate as a novation of such con- 
tract. To constitute a novation of the original contract, the com- 
promise agreement must have fully discharged the same. 

[Judgment for plaintifT below. Here affirmed against defend- 
ant.] 

Slaughter v. Hall (Tex. C. C. A.) ; 

133 Southwestern Reporter (February 8, 1911) 496. 

Libel — Statements by Agent — Liability of Principal: 

P, an insurance agent for a foreign stock company, made cer- 
tain misrepresentations concerning the standing and stability of 
a local assessment company, referring to the latter as a "wild- 
cat" company. The manager of the assessment company sent a 
notice to P in the name of the company, charging him with mis- 
representation, prevarication and attempting to defraud the com- 
pany of its business. P sued the assessment company and its 
manager for libel. Held* That the assessment company was 
liable for the act of its manager and for libelous statements of 
its manager. 

Same— Same— Self-Defenae : 

While an insurance agent might criticise the system or plan 
of a competitor, or persuade people to insure with his company 
on the argument that it was richer and therefore safer, or better 
established, or for any other legitimate reason was preferable to 
the local concern, he must in stating facts relative to his compe- 
titors tell the truth; or, if he perverted the facts, then it was 
competent for the other party to tell him so, or to write to him 
that he was not telling the truth; and, if it were the further fact 
that what he did and said was for the purpose of getting away 
from the other company its business, then that was fraudulent 
in law. If false statements are made, the competitor is entitled 
to defend himself, and may rebuke such solicitor and threaten 
him with legal visitation without rendering himself liable to an 
action for libel. 

Same— Same— "Wild-Cat": 

The term "wild cat," used by a solicitor of an insurance com- 
pany, in reference to the business of another insurance company, 
implied that the latter company was an irresponsible and preda- 
tory concern, and, where such charge was false, the latter com- 
pany was justified in publishing a statement that such solicitor 
was guilty of misrepresentation and fraudulent conduct. 

[Judgment for plaintiff below. Here reversed in favor of de- 
fendants.] 
Wells et al. v. Payne (Ky. C. A.) : 

133 Southwestern Reporter (February 8, 1911) 575. 

Common Carrier — Tiirougii Bill of Lading — ^Adjustment of Loss: 
The carrier which received the goods from the shipper issued 



or sell, transfer, convey by deed or otherwise, any real, personal 
or mixed estate needful to transact and manage the business of 
insurance." By Sec. 192 of the Const of Ky. and Sec. 567 of the 
Statutes of the State (Russell's St., Sec 2153), corporations are 
not permitted to own or hold real estate, except such as may be 
necessary and proper for carrying on its business, for a longer 
period than five years under penalty of escheat. Proceedings 
were brought by the state to escheat certain real estate held by 
the defendant company for a period longer than five years for 
purposes not necessary for carrying on its business. Defendant 
insists that its right to hold real estate under its charter was not 
limited to five years, and that this charter right could not be 
abrogated or impaired by subsequent legislation or constitutional 
enactment. Held, That such provisions did not abrogate or Im- 
pair the rights of the company to hold real property needful to 
transact and manage the business of Insurance. 

Same — Same — Same — Same : 

The taking of property, under constitutional and statutory 
provisions that corporations can only own and hold such real 
estate as is proper and necessary for carrying on its business 
for a longer period than five years under penalty of escheat, does 
not constitute a taking of property without due process of law. 

Same — Same — Laches— Estoppel : 

The state is not estopped by the laches, ignorance, or acqui- 
escence of one of its officers in one of its departments from en- 
forcing a legal right expressly conferred by statute unless it 
clearly appears that such officer or department had power to bind 
the state, and hence the failure of the insurance department to 
advise officers of an insurance company that the company was 
holding real property in violation of law did not estop the state 
from maintaining proceedings to escheat such property. 

Same — Same — Statutes — Construction — Burden of Proof: 

By Sec. 192 of the Const, of Ky. and Sec. 567 of the Statutes 
of the State (Russell's St., Sec. 2153) corporations are not per- 
mitted to own or hold real estate, except such as may be neces- 
sary and proper for carrying on its business, for a longer period 
than five years under penalty of escheat. Held, That a corpora- 
tion could in good faith acquire real estate for a proper and nec- 
essary future use in the conduct of its business, and hold the 
same for more than five years. The burden of proof, however, is 
on the defendant to show that it acquired the property for such 
purpose. 

[Judgment that part of real property had escheated to state be- 
low. Her© affirmed as to both parties.] 

Cterman Ins. Co. v. Commonwealth (Ky. C. A.) ; 
Commonwealth v. German Ins. Co.: 

133 Southwestern Reporter (February 15, 1911) 793. 

Company Connected with Tariff Association — Penalty — Statute — 

Constitutionality: 

Sees. 2619 and 2620 of the Ala. Code 1896 provide that any in- 
surance company in any way connected with a tariff association 



Policy — Jurisdiction — Constitutional Rights: 

The policy provided that: "Any suits or actions at law in 
the state of New York upon a cause of action arising out of or 
under any certificate issued by this society shall be brought 
in courts sitting in the city of Buffalo and there tried." Held, 
That the provisions were invalid and unconstitutional as it de- 
prived plaintiff of the constitutional and statutory rights de- 
termining the jurisdiction of action. 

Action on Policy — Jurisdiction — Waiver: 

An answer in an action on a policy setting up no defense 
except want of jurisdiction, operates as a waiver of any de- 
fects existing in the jurisdiction of the court. 

Same — Limitation of Action — Waiver: 

Denial of liability waives the policy stipulation limiting the 
time for the commencement of action thereon. 

Policy — Rule of Construction: 

For the purpose of upholding a contract of insurance, its 
provisions are strictly construed against the company. 

[Judgment for plaintiff below. Here affirmed against company.] 
Darling v. Protective Assur. Soc. of Buffalo (Steuben Co. 
C): 

127 New York Supplement (March 6, 1911) 486. 

Premiums— Life-Tenant and Remainderman — Apportionment: 

The premiums for insurance on property devised to one for 
life with a remainder to another, should be apportioned between 
the life-tenant and remainderman. 

[Judgment In accordance with opinion.] 
Kirchner et al. v. Kirchner et al. (N. Y. S. C, Sp. Tr.) : 
127 New York Supplement (March 6, 1911) 399. 

Action of Premium Note — Non-Performance of Conditions Pre- 
cedent — Liability of Malcer: 

The defandant executed a promissory note payable to the 
general agent of an insurance company as consideration for two 
policies of insurance. The policies were taken out upon the 
condition that the agent would procure a loan for the maker, it 
being agreed and understood that the policy would be null and 
void, and that the note would not be binding, unless the loan 
were secured. Beldf That the securing of the loan was a con- 
dition precedent, and that in an action on renewal notes given 
for the original note, there could be no recovery where It was 
shown that the condition had not been performed. 

[Judgment for plaintiff below. Here reversed in favor of de- 
fendant] 

Smith v. Dotterwelch (N. Y. C. A.) : 

98 Northeastern Reporter (liarch 7, 1911) 985. 

Principal and Surety — Contract — Rule of Construction: 

A contract of suretyship interpreted and construed in accord 
with the identical rules which obtain with respect to other under- 
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Same — Same— Service on Physician: 

Section 7992, Rev. St. Mo. 1899 (Ann. St. 1906, p. 3801). pro- 
vides that service of summons shall be valid and legal *'if made 
by delivering a copy of the summons and complaint to any per- 
son within this state who shall solicit insurance on behalf of any 
such Insurance corporation, or make any contract of insur- 
ance, or collects or receives any premium for insurance, or who 
adjusts or settles a loss or pays the same for such insurance 
corporation, or in any manner aids or assists in doing either." 
Service was made on a physician whose only connection with 
the company was that from time to time he was employed to 
report on the physical condition of injured policyholders within 
a specified district for which he received a physician's fee. Heldf 
That the service was insufficient. 

[Motion to quash . service sustained.] 

Highman v. Iowa State Travelers' Assn. (U. S. C. C, Mo.) : 
183 Federal Reporter (March 9, 1911) 845. 

Agency Contract — ^Termination— Contingent Commissions: 

In addition to a stipulated commission, the agency contract 
provided for a ten per cent, contingent commission. The con- 
tract stipulated : "It is understood and agreed that, if the agency 
should be terminated by resignation or otherwise (the right of 
resignation or removal at any time is recognized by both par- 
ties), before the end of any contingent year, the agent is to re- 
ceive no contingent commission for the part of the year ex- 
pired at the termination of the agency, and that this contingent 
agreement does not extend beyond the termination of the 
agency." The contract was terminated before the end of the 
contingent year. The agent retained the ten per cent, con- 
. tingent commission, and suit was instituted by the company to 
recover same. Held, That the contract being terminated in 
strict compliance witii its terms, before any right to the con- 
tingent commission arose, the agent was not entitled to retain 
such contingent commissions. 

[Judgment for company below. Here affirmed in favor of com- 
pany.] 

American Fire Ins. Co. v. Howell (Neb. S. C.) : 

129 Northwestern Reporter (March 10, 1911) 991. 

Principal and Surety — Increase of Risic — Failure of Principal to 
See That Contractor Makes Proper Application of Money: 
"The proper application of the money paid by the owner to 
the contractor is a risk which the surety assumes when he 
signs the bond as surety, and it is a danger from which the 
bond protects the owner, and the owner's failure to see that 
the money is so applied does not increase the risk of the surety 
or discharge It from liability on the bond." 

Same — Bond — "Immediate Notice": 

"A requirement in a contractor's bond that the obligee shall 
give immediate notice to the surety of any default by the con- 
tractor is equivalent to a requirement of reasonable notice; and 
what is reasonable notice Is in each case a question of fact for 
the jury." 
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poBlttoa of a license tax upon the gross amount of premiums col- 

Jected within the state wa» within this power. 

Classification af Companies — License Tax: 

U i9 within the authority of the legislature to classify insur- 
ance corporations and Impose upon them different rates of li- 
cence taxes* and such classification cannot be questioned by the 
courts. 

Statute — Tax on Gross Premiyms — Nature of Tax — ^Validity: 

Cb. 65, S. D. Laws 1907. imposing a tax of two and one-half 
per cent, of gross premiums on all companies doing business in 
the state, except domestic mutual companies, is a license tax 
and nol a property tax, and is not in conflict with the state con- 
stitution. 

Same — Same — Same — Exemption : 

Ch. 6B, S. D. Laws 1907, imposes a tax of two and one-half 
per cent, on gross premiums on all companies doing business in 
the states. It provides in part: "And the said sum of two and 
one-half per cent, shall be the full of all taxes, state and local, 
from such insurance company." Held, That Ch. 65 relates solely 
to taxes on the corporation and does not affect or exempt taxes 
on the tangible property of the corporation and is not Invalid. 

[JudffTTif'nt for company below. Here reversed against com- 

purvy,] 
Queen City Fire Ins. Co, v. Basford et al. (S. D. S. C): 
no Northwestern Reporter (March 17, 1911) 44. 

Decedents Estate — Claims^-Funds Appropriated by Executor: 

The executor of the estate of one Rauth used funds belong- 
ing to the estate to pay fire insurance premiums on his indi- 
vidual propertJ^ Held, That these disbursements were repre- 
sented by the income of the property, and the estate of Rauth 
stood as an unsecured general creditor of such executor upon 
his death. 

Same — Same — Same: 

The executor of the estate of one Rauth used funds belong- 
ing to the estate to ]>ay premiums on two policies of insurance 
upon his own life. Ilehh Tliat it was competent for the legal 
representative of the Rauth estate to elect either that the Rauth 
estate become a creditor by tlie transaction, with a Hen upon the 
policies of insurance lor the amount of the premiums advanced 
from that estate, or to adopt the transaction as one giving to the 
Rauth estate the riF^hta of a participant in the proceeds of the 
policies. It happened that tlie payment of these premiums was 
a good speculation, and the Rauth estate now elects, as it has a 
right to do, to demand a share of the resultant profits. If the 
entire amount of the premiums which formed the price for the 
resultant ptiyment of the policies had come from the Rauth es- 
tate, that estate would have been entitled to the whole of the 
proceeds, 

[Judgment in accord with opinion.] 

In re Clark et al. (Surrogate's Court N. Y. Co.): 

127 New York Supplement (March 20, 1911) 888. 



Digitized by VjOOQ IC 



secured by the bond. Held, That the surety was not bound for 
the faithful performance of the new contract 

[Jud^rment dismissing plalntlfT's complaint below. Here af- 
firmed In favor or surety.] 

Kracht et ux. v. Empire State Surety Co. et al. (Wash. 
S. C.) : 

113 Pacific Reporter (March 27» 1911) 773. 



Mortgagor and Mortgagee — Accounting — Insurance Premium: 

Mortgagees who had been in possession of the mortgaged 
property were not entitled to deduct from the income of such 
property, insurance premiums paid by them, which premiums 
constituted no part of the mortgage debt, and were not paid 
under any authority contained in the mortgage, or in perform- 
ance of any of its terms. 

[Jud^rment In accordance with opinion.] 

Clark V. Story et al. (Mass. S. J. C.) : 

94 Northeastern Reporter (March 28, 1911) 296. 



Tornado Insurance — Policy — Windstorm — Evidence Considered: 
The policies insured against loss of live stock caused by tor- 
nadoes, cyclones, or windstorms. Several witnesses testified 
that the windstorm which caused the loss under the policies here 
sued upon was the worst they had ever experienced in their 
lives. It lasted an entire day. It was almost impossible to 
breathe out in it The wind and the snow obscured the vision, 
and it was impossible to see more than twenty feet away. Sev- 
eral windmills in the vicinity were blown down. Held, That the 
evidence showed a windstorm within the meaning of the policy. 

Same — Same — Same — Definition: 

As used in a policy of tornado insurance the word "wind- 
storm" should be construed as something more than an ordinary 
gust of wind, no matter how prolonged, and it takes its meaning 
measureably at least from the other words with which it is 
associated, to-wit, tornado and cyclone. However, it need not 
have either the cyclonic or the twirling or whirling features 
which usually accompany tornadoes or cyclones, but it must be 
more than an ordinary current of air no matter how long con- 
tinued. In other words, it must assume the aspect of a storm, 
i. e., an outburst of tumultuous force. 

Same — Same — Rule of Construction: 

If a policy is so drawn as to require interpretation and be 
fairly susceptible to two different constructions, that one will be 
adopted which is most favorable to the Insured. 

Same — Same — Loss by Windstorm — Construction: 

A policy insuring against loss of live stock by windstorms, 

cyclones, or tornadoes is not limited to loss due to a direct 

.physical injury to the stock as by throwing them to the ground, 

driving them against some obstacle or the hurling of some object 

against them. 
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upon the employment, of which he had notice. Held, That a vie 
lation of this nile by him justified his discharge. 

Same— Same — Compensation : 

An agent for a life insurance company was, under his agrei 
ment, entitled to "20 per cent on collections and nine times th 
first premium for writing it" After he had written many pol 
cies, he was discharged for cause. Held, That he was not ei 
titled to damages because the company prevented him from co 
looting premiums that became due after his discharge. 

[Judgment for non-suit below. Here afilrmed In favor of con 
pany.] 

Walker v. John Hancock Mut Life Ins. Co. (N. J. C. E. A.) 

79 Atlantic Reporter (April 20, 1911) 864. 

Taxatlon-^Exemptlona — ^"Liabilities" — Amounts Apportioned i 

Deferred Dividend Policies: 

By a supplement to the general tax act of the State of Ne 
Jersey, approved May 11, 1906, (P. L. p. 418) it was enacted thi 
life insurance companies and associations "shall be assessed ai 
taxed upon the full amount or value of its property * * * d 
ducting from such amount or value the amount of its debts ai 
liabilities." It then requires — in order that the taxing office 
may properly perform their duty — that the company shall mal 
a statement to those officers of the amount or value of its pro 
erty and of its debts and liabilities, but that "in stating its \\ 
bilities on policies the basis of such statement shall be the vah 
of such policies * * * according to the computation of the san 
by the Commissioner of Banking and Insurance." Held, Th 
amounts apportioned to deferred dividend policies as required 1 
Ch. 71, N. J. Laws 1907, were not "liabilities" within the mea 
ing of the supplement to the tax act, but were "liabilities < 
policies" and subject to taxation under said supplement accoi 
ing to the valuation given them by the insurance department 

Same — ''Liability on Policy" — Construction: 

Within the meaning of the tax act a liability on a policy 
an obligation on the part of the company to pay to the insure 
or its beneficiary, the moneys which the policy calls for, provid 
the insured on his part complies with all those conditions of t 
policy which are binding upon him. Whether the sum to be ps 
under the contract is a fixed amount to be neither added to n 
diminished, or whether it be a sum stated, plus a part of t 
profits which the insurer realizes from the conduct of his bu 
ness, the obligation to pay it is equally a "liability on t 
policy." 

Same — Same — Computation — Error^Remedy: 

Where a tax on liabilities on policies was based upon t 
valuation made by the insurance commissioner, if the comm 
8 loner has erroneously computed that value, either by the ad( 
tion of an erroneous principle, or by failing to take into c( 
Bideration items which go to make it up, and his error resu 
in injury to the company, the only remedy of the aggrieved par 
in the event of the refusal of the commissioner to correct ] 



Same — Distribution of Assets — Jurisdiction of Equity: 

If it has become Impossible for the corporation to answer any 
of the ends of its creation, and it has thus utterly failed of its 
purpose, a court of equity would under its general jurisdiction 
and powers, and wholly aside from any statutory provision In 
that behalf, be authorized to wind up its business and affairs 
for the benefit of those really Interested, namely, its creditors 
and stockholders, although not involving a dissolution or ter- 
mination of the corporate franchise. 

[Motion for appointment of receiver and preliminary injunc- 
tion denied.] 
Sellman et al. v. German Union Fire Ins. Co. of Baltimore 
(U. S. C. C, Del.) : 

184 Federal Reporter (April 27, 1911) 977. 

Action for Damages — Examination of Juror — Error: 

In a personal injury action, counsel for plaintiff asked the 
following question: "Is there any member of the jury who has 
an interest as agent, or otherwise, in the Maryland Casualty 
Company, an insurance company?" This company had a policy 
covering the accident. Held, That the question did not preju- 
dice the cause of the defendant No person was excused on 
account of his connection with the casualty company, and de- 
fendant did not exhaust its challenges. 

[Judgment for plaintiff below. Here affirmed against defendant] 
Norris v. Holt-Morgan Mills (N. C. S. C.) : 

70 Southeastern Reporter (April 29, 1911) 912. 

Statute — "Insurance Business'' — Risk: 

R employed S to manufacture trousers. By the terms of 
the contract of employment R was authorized to deduct one 
dollar on each $100 worth of work done by S, in consideration 
of which R agreed to pay to S his full wages, even if the goods 
were destroyed while in his custody. Held, That the making of 
such a contract did not constitute doing an "Insurance busi- 
ness" within the meahing of Sec. 54, N. Y. Ins. Laws (Consol. 
Laws 1909, c. 28). In the contract under consideration the de- 
fendants ran no risk. They were obligated to pay the plaintiff 
for his labor absolutely and unconditionally. If the goods were 
not destroyed, they were bound to pay the plaintiff, and, if the 
goods were destroyed, they were required to pay him. The 
contract shows that it lacks an essential element to enable It 
to be treated as a contract of insurance. There can be no con- 
tract of insurance unless there be a risk insured against 
[Judgment In favor of plaintiff below. Here affirmed.] 
Stern v. Rosenthal et al. (N.Y. S. C, App. Tr.) : 

28 New York Supplement (May 1, 1911) 711. 

Annual Statement— Pub I icatlon--8tatute— "Of": 

Sec. 6119, Rem. & Bal. Code (Wash.) provides: "Every in- 
surance company, corporation or association doing business in 
the State of Washington shall cause to be published once each 
year, during the month of March or of April, In two dally papers 
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Same — Same — Same— Conditions Precedent: 

The contract required the plaintiffs to give notice to the 
defendant of the loss and accompany the same with satisfactory 
proof thereof. It then obligated defendant within three months 
thereafter to make payment to plaintiffs for such loss. It is 
argued that the doing of these things by the employers, and the 
lapse of three months thereafter, were conditions precedent to 
the right on the part of plaintiffs to recover and that inasmuch 
as the complaint contained no allegation that three months 
had elapsed after the making of notice and proofs of loss, and 
before the commencement of the suit, it stated no cause of 
action. Held, That the general allegation that plaintiffs had per- 
formed and complied with all the conditions of the bond was 
sufficient under the circumstances of this case. In pleading the 
performance of conditions precedent in a contract, it is made 
unnecessary by section 66, Mills' Ann. Code, Colo., to state the 
facts showing such performance, but it may be stated generally 
that the party duly performed all the conditions on his part 
Besides, there is nothing in the pleadings that indicates that 
such suit was brought before the expiration of three months 
from the time the proofs of loss were made. 

Same — Same — Same — Misrepresentation: 

A false statement in an application for a fidelity bond will 
not avail the indemnitor imless pleaded as a defense. 

[Judgment for plaintiff below. Here affirmed against company.] 
United States Fidelity & Guaranty Co. v. Newton et al. 
(Colo. S. C): 

115 Pacific Reporter (June 26, 1911) 897. 

Insurance Business — Commerce— -Statute— -Taxation : 

Sec. 4073 Rev. Code of Mont, provides that "each and every 
Insurance corporation or company transacting business in this 
State must be taxed upon the excess of premiums received over 
losses and ordinary expenses incurred within the State during 
the year previous to the year of listing in the county where the 
agent conducts the business, properly proportioned by the cor- 
poration or company at the same rate that all other personal 
property is taxed, and the agent shall render the list, and be 
personally liable for the tax. Held, That Sec. 4073 applies only 
to business transacted within the State, and is not objectionable 
as interfering with interstate commerce. 

Same — Same — Same : 

The business of life insurance conducted in the State by a 
foreign corporation under a certificate of authority from the 
State, collecting premiums and paying losses on policies and 
making loans to policyholders on the security of their policies, 
is not "commerce" within Const. 

[Judgmnent for defendant below. Here affirmed agrainst com- 
pany.] 
New York Life Ins.* Co. v. Deer Lodge County (Mont 
S. C.) : 

115 Pacific Reporter (June 26, 1911) 911. 



of action, and where the actions were not brought withii 

statutory period they were barred. 

[Demurrers to complaints sustained below. Here affirmed 
Swing V. Barnard-Cope Mfg. Co. et al. (Minn. S. C.) : 
131 Northwestern Reporter (July 14, 1911) 855. 

Action for Damages — Evidence — Life Expectancy Tables: 

In an action to recover damages for personal injuries, 
defendant objected to the introduction in evidence of tabU 
life expectancy on the ground that no predicate had been 
to authorize it. Held, That this objection was too generi 
merit consideration; there being a failure to state in wha 
spect a sufficient predicate was lacking. 

[Judgment for plaintiff below. Here reversed in favor ol 
fendant on other grounds.] 

Kansas City, M; & O. Ry. Co. of Texas v. Florence ( 
C. C. A.) : 

138 Southwestern Reporter (July 19. 1911) 430. 



Fidelity Insurance — Action on Bond — Admission of Agent i 

Termination of Agency — Evidence: 

In an action on a fidelity bond, an account O. K.'D by ai 
surance agent submitted to him after his employment 
ceased, but within 60 days thereafter, and within the tim< 
lowed him by his contract of agency to remit collections, 
admissible in evidence as a part of the res gestae to show 
bezzlement by such agent. 

Fidelity Bond — Supervision by Employer — Waiver of Agreer 

in Application: 

The bond provided that the employer should observe 
due and customary supervision over said employe 'for the 
vention of default, and that there shall be a careful inspec 
of the accounts and books of said employe at least once In c 
twelve months from the date of this bond." Held, That 
provision of the bond determined what was required in the 
of inspection and supervision, and superseded what was st: 
in the application, and waived any other or further requiren 
in reference thereto. 

Same — Rule of Construction: 

Where a fidelity bond given by defendant for a money 
slderation had all the essential features of an insurance cont 
and was prepared by surety, any ambiguity in its pro vis. 
conditions or exceptions tending to work a forfeiture shoulc 
construed most strongly against the latter. 

Same — Notice — Conditions Subsequent: 

A fidelity bond provided that the employer should iiD 
diately notify the surety of any default on the part of the ag 
and should exercise due and customary supervision over his a 
Held, That such provisions should be construed as conditi 



mission of 10 per cent, of the cost of the labor and material. 
It further agreed to furnish "all camp outfits for housing and 
feeding the men employed on said work" for $5.25 per week, 
"the same to be deducted from the wages of said employes and 
paid to the construction company." The owner was to furnish 
the labor and material, other than the tools and appliances for 
carrying on the work, and to bear the expenses incident to the 
work. Held, That under such a contract the construction com- 
pany was constituted an agent of the owner, making the owner 
liable for the premium on a bond taken out by the construction 
company. 

Same — Same — Undisclosed Principal — Liability: 

When an agent incurs an obligation for the benefit of an 
undisclosed principal, the creditor upon learning the fact may 
elect to hold the principal liable, and an election to hold the 
principal liable effects a discharge of the agent. 

[Judgment for plaintiff below. Here affirmed against owner.] 
Pennsylvania Casualty Co. v. Washington Portland Ce- 
ment Co. (Wash. S. C.) : 

116 Pacific Reporter (July 24, 1911) 284. 

Surety Bond — Limitation of Action — How Invoked as Defense: 
The bar of a contract limitation on the right to bring an 
action may be Invoked by demurrer. 

Same — Same — Rule of Construction: 

A limitation on the right to sue thereon, contained in a 
surety bond furnished for compensation and in form selected 
by the surety, will be construed strictly against a claim which 
impairs the suretyship or indemnity. 

Same — Same — Commencement: 

Where the proviso in a surety bond limits the right to bring 
suit thereon to a period of six months after the first breach of 
the contract secured, the breach of the contract referred to is 
a breach creating liability on the bond, that is, the right of 
action on the bond did not arise from the failure of the con- 
tractor to perform his contract and the resulting existence of 
valid liens on the property for unpaid material or labor, but 
arose from payment of such claims by the owner. 

[Judgment sustaining demurrer to complaint below. Here re- 
versed against company.] 

Fitger Brewing Co. v. American Bonding Co. of Baltimore 
et al. (Minn. S. C.) : 

131 Northwestern Reporter (July 28, 1911) 1067. 

Insurance Underwriter — Powers of Attorney — Joint Powers: 

A power of attorney by insurance underwriters recited that 
it is made "by and between each of the parties of the first part 
(underwriters) and by and between each of the parties of the 
second part (the attorneys)"; throughout the instrument and 
In every operative part thereof it appears that all the acts are 
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terest in him at that time, his executors, and not his trustee in 
bankruptcy, were entitled to the proceeds. 

Same — Suicide of Banlcrupt — Return Premium on Life Policy: 

Where, on a bankrupt's suicide, certain policies of insur- 
ance on his life became void, and the insurance companies there- 
upon returned premiums paid thereon, such money was a re- 
fund of the bankrupt's own funds, and belonged to his trustee. 
[Judgment In accordance with opinion.] 
In re Judson et al. (U. S. D. C, S. D.) : 

188 Federal Reporter (September 28, 1911) 702. 

Foreign Company — Service of Process— Statutes Construed: 

Under section 155 of the S. C. Code of Procedure of 1902, 
service on any agent of a defendant corporation is sufDclent. 
Section 17, of the act of 1910 (26 Stat 755), requires foreign 
Insurance companies to appoint as agent the state Insurance 
commissioner to accept service on their behalf. Held, That the 
act of 1902 was not repealed by the subsequent act. 

Same— Same — ^Action against Surety — Parties: 

In an action on a bond given, as required by S. C. Acts 
March 1, 1909 (26 St. at Large, p. 11), sec. 13, by an insurance 
company licensed to do business in the State, and condition ed 
on the payment of any judgment entered against it in a court 
of competent jurisdiction in the State, the plaintiff need not 
prove the sufficiency of the service in which the judgment was 
rendered against the insurer; the judgment being regular on 
its face is presumed to be valid. The action on such bond does 
not have to be brought by the commissioner, but may be main- 
tained by any one who has recovered Judgment against the 
principal in the bond. 

[Judg-ment for plaintiff below. Here affirmed against 
surety.] 

Montgomery v. United States Fidelity & Guaranty Co. 
(S. C. S. C): 

71 Southeastern Reporter (September 30, 1911) 1084. 

Vendor and Vendee — Insurance Proceeds — Distribution: 

The proceeds of the insurance policy on the destroyed prop- 
erty was claimed by both S and a packing company. The prop- 
erty had originally been in the name of a land company which 
contracted to sell it to S and D, who were, upon the payment of 
all installments of the purchase price, to receive the deed 
thereto as co-tenants. Time was expressly made the essence of 
the contract, and failure to pay any installment was a forfeiture 
of all payments and rights under the contract. Before all pay- 
ments were made, D absconded; after the departure of D, S and 
the agent of the land company talked the matter over, and the 
advisability of letting the contract lapse, and then S paying the 
installments individually was considered, but no agreement was 
made. However, S did not make payment within the required 
time, but later made payment of the lapsed installment and 
subsequently paid all installments as they became due. Dur- 



agent, In which question he was asked whether or not the in- 
surer, under the circumstances, would have paid the policy had 
the insured died. 

Same — Same — ^Varylng Written Instruments: 

Where, In an action on a note given for the first premium 
on an Insurance policy, there was evidence supporting plain- 
tiff's theory that the negotiations for the insurance were merged 
Into a completed and executed written contract of insurance, 
enforceable against the company, a requested instruction by de- 
fendant requiring a verdict for defendant, if there was at the 
beginning of the negotiations an oral agreement by the insur- 
ance company's agent that the note sued on need not be paid 
unless defendant finally concluded to accept the policy, was 
properly refused. 

Same— Alteration of Application— Liability of Maker: 

That insured's original application for a life policy stated 
that he had not paid the soliciting agent the first year's pre- 
mium and the application was subsequently altered, without 
Insured's knowledge, so as to state that the premium was paid, 
would not of itself authorize a verdict for Insured in an action 
on a first-premium note given by him on the ground that no 
binding agreement had been executed. 

[Judgment for plaintiff below. Here affirmed against maker.] 
Creditor's Union v. Lundy (Cal. D. C. A.) : 

117 Pacific Reporter (October 2, 1911) 624. 

Common Carrier — Liability as Insurer: 

A common carrier, receiving goods for transportation, is an 
insurer of the goods. This liability continues until proper de- 
livery of the goods is made at the point of destination. A trans- 
fer company, which is a common carrier and to which goods 
have been delivered by a railroad company, becomes liable as 
an Insurer for goods destroyed by fire while in its possession. 

[Judgment for plaintiff and against transfer company below. 
Here affirmed against transfer company.] 

Arkadelphla Milling Co. et al. v. Smoker Merchandise Co. 
et al. (Ark. S. C.) : 

189 Southwestern Reporter (September 6, 1911) 680. 

Physician's Defense Company-*Nature of Corporation — Com- 
pliance with Insurance Laws: 

The plan and purpose of business, as stated in plaintiff's 
Articles of Incorporation, were as follows: "The association 
will issue to physicians and surgeons, upon stated and agreed 
compensation, contracts by which it will undertake and agree 
to defend the holder of the contract, at its own expense, against 
any action brought against him for damages for alleged mal- 
practice in relation to or in connection with services performed, 
or which should have been performed, within the time covered 
by the contract; but the association shall not, in any defense 
contract Issued by it, assume or pay any Judgment for damages 
for malpractice rendered against the holder of such contract" 

1911-29 
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liability for injuries to employes, which alleges that the em- 
ployer and insurer fraudulently procured the entry of a Judg- 
ment in favor of the employe, pursuant to a stipulation signed 
by him in consequence of fraudulent representations, but which 
does not set forth any particular act as having been performed 
by any particular person acting for the employer or insurer, is 
subject to a demurrer interposed by insurer because the allega- 
tions are too indefinite. 

[Demurrer to complaint sustained.] 

Morris v. Travelers' Ins. Co. et al. (U. S. C. C, Vt) : 
189 Federal Reporter (October 19. 1911) 211. 

Policy — Construction — ^Terma of Risk: 

The policy contained the following recital: "And likewise 
promises to pay unto his wife * * * one thousand dollars 
upon acceptance of satisfactory proofs at its home office of the 
death of the said Joseph N. Schaefer during the continuance of 
this policy." Held, That the word "policy" had reference to the 
insurance contract 

Bankruptcy — ^Assets — Pald-Up Annuity: 

By the terms of a paid-up annuity policy the company con- 
tracted to pay to insured an annuity for life, after the expiration 
of twenty years from its date, and to pay his widow a fixed sum 
upon his death. Before the expiration of the twenty years in- 
sured became bankrupt Held, That since the bankrupt's an- 
nuity is paid for and has a present assignable value it passes to 
his trustee for the benefit of creditors, but not the entire present 
value of the policy, as the right of the wife to receive the pro- 
ceeds in the event of insured's death continues during the life- 
time of the policy, and this, notwithstanding insured's right to 
surrender it at the end of the twenty-year term. 

[Finding of referee is affirmed.] 

In re Schaefer (U. S. D. C, Ohio) : 

189 Federal Reporter (October 19, 1911) 187. 

Principal and Surety — Official Bond — Measure of Recovery: 

Under a statute requiring a public officer to give bond for 
the faithful performance of the duties of his office, the surety 
on his bond is liable for any sum which he may receive by vir- 
tue of his office and fail to turn over to the proper authority, 
with* interest and costs, but not for costs in an Independent 
action by one claiming to have been aggrieved by a defalcation 
of such officer. 

8ame — 8ame — ^Term : 

The sureties in an official bond are held for the term only 
for which their bond was given, and it is not material that the 
bond does not express the obligation, as the law determines it. 

[Judgment against company below. Here reversed In favor of 
company.] 

United States Fidelity & Guaranty Co: v. Faulkner et al. 
(Ky. C. A.): 

139 Southwestern Reporter (October 25, 1911) 858. 
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gether, and when- so conBtrued it was very apparent that the 
naming of the lump sum in the one paper was, at best, a mis- 
take, and the amount of loss as itemized, field by field, in the 
other paper should control. 

[Judgment for plaintiff below. Here afllnned against company. J 
Siegele v. Des Moines Mut Hail Ins. Co. (S. D. 8. C.) : 
13S Northwestern Reporter (Ootober 27, 1911 > 697. 

Receivers— Distribution of Aseets^lnsurance Proceeds: 

When the receiver was appointecL the assets of the corpora- 
tion consisted of an equity in the half-burned property and 
claims against many insurance companies, domestic and for- 
eign. Soon it became apparent that the claims ae^nst foreign 
insurance companies were to be disputed, and that nothing 
could be realized without new money to prosecute the actions 
which would arise. That money the receiver did not have, and 
could not get except by fresh advances, and there was no one 
to advance such new money but the creditors. The receiver, 
with tne court's consent, offered to turn over the claims to such 
creditors as came in to share the expenses of collection upon 
condition that they should be first paid in full and the balance 
should go to the general estata Held, That neither the re- 
ceiver nor a mortgagee of the insured property was entitled to 
claim payment of a mortgage or of expenses of the general ad- 
ministration of the estate out of the -fund obtained as against 
the claims of contributing creditors, although the receiver was 
entitled to compensation for his services in respect to these 
partlcQlar assets. 

[Claims of receiver and mortgagee overruled.] 
Cornell v. Nichols & Langworthy Mach. Co. (U. S. C. 
C, N, Y.): 

189 Federal Reporter (October 26, 1911) 666. 

Industrial Insurance — Statute— Constitutionality: 

The constitutionality of the industrial insurance law (Wash. 
Laws 1911, c. 74) is properly raised by the Auditor of State in 
mandamus proceedings to compel him to issue a warrant on the 
State Treasurer in payment of an obligation incurred by the in- 
dustrial department 

8ame— Same — Same: 

The industrial insurance law (Wash. Laws 1911, c. 74), re- 
quiring employers to contribute to an accident or insurance 
fund, out of which injured employes, engaged in specified extra- 
hazardous occupations, and their families and dependents are 
to be paid certain sums for injuries and death while engaged in 
such occupations, regardless of questions of negligence, and pro- 
hibiting employers from exempting themselves by contract 
from the operation of such law, is within the police power o( 
the State. It Is not an interference with the right to contract; 
It does not deny due process of law; it is not arbitrary, and 
rioes not abridge the privileges or immunities of citizens of the 
raited States; it does not deny equal protection of the laws; 
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ADDITIONAT. INSCRANCE. 

[See Other Insurance.] 

ADJUSTER. 

[See Adjustment; Agent.] 

That A had previously acted In same capacity for defendant and other 

companies did not disqualify him so as to render award Invalid.. 73 

A does not waive proofs of loss by denylngr liability on part of com- 
pany under limitations on his authority contained In Standard 
Policy 76 

Agent having power to adjust loss, may. by conduct, waive proofs of 

loss 82, 88 

Acts of A requiring assured to obtain estimate of costs of repairs Is 

waiver of forfeiture 90 

Where matter was placed In hands of agent for settlement, without any 
limitations on his power, such powers were limited only by the 
scope of his agency 404 

ai>jt:stment. 

[See Arbitration and Award: Compromise; Settlement.] 
Action against Insurer alleging A of loss is action on policy and not 

on A 71 

Pact that A has been made does not terminate policy contract 71 

A made as provided by policy is conclusive evidence of the amount of 

loss 71 

Where insured relied upon A to show amount of loss company could 

show that A was fraudulently procured without first having A set 

aside 71 

Where two separate A papers were made out both should have been 

construed together 46S 

AJDHINI8TRATOB AST} EXECUTOR. 

[See Executor; Decedent's Estate; Trustee.] 

AGE. 

[See Application; E^vidence; Representations; Warranties.] 

Fee. 66 N. Y. Ins. Laws, limiting amount of insurance on lives of chil- 
dren, does not prohibit issuance of two or more policies exceed- 
ing statutory amount 199 

Charter limitation as to insurable age renders society powerless to in- 
sure beyond such limitation, and by accepting assessments it is 
not estopped to deny liability 240 

Husband may testify as to A of wife 304 

"Child" defined 448 

Indemnity policy covering liability suCFered by employer in hiring a 
child in violation of law, is not void as insuring against acts in 
violation of law 448 

Insurer, by defending employer after knowing of plaintifTs claim that 
he was employed in violation of law, did not waive policy excep- 
tion that no liability attached where the injured employe was en- 
gaged contrary to law 446 

Where liability company continued in charge of case after learning 
that Injured employe was under age. It was estopped to deny 
liability to insured 889 

AGENT A2a> AGENCY. 

[See Adjuster; Application; Broker; Estoppel; Policy; Surety; Waiver.] 

Local A, with authority to issue policies and to collect premiums, has 
authority to waive proofs of loss, and does so by repudiating 

liability 1 

Acts of A within apparent authority are binding on principal 1, 12, 80, 44 
Advancement of premiums by agent creates no Hen in his favor on 

proceeds 4 

Limitations in application, which is part of contract, upon authority 
of agent to waive conditions of contract, apply both as to matters 
relating to inception, as well as those arising after Us execution. . 4 

Knowledge of agent is imputed to company 4, 25, 66. 84, 91. 92, 189 

Company's A can not be considered as A of insured 7 

Having been directed to renew policy, A has no authority to write In- 
surance in another company 7 



Broker who procured Information to be incorporated in policy was 

not agent of company 880 

Whether bond eecurlng fidelity of "agent" covered transactions in 

capacity of cashier, held for Jury 8S0 

In action by A for damages for libel, loss of agency as result thereof 

should have been specially pleaded 864 

Agreement to procure for purchasers of agency authority to represent 

companies formerly represented by the seller, held not enforceable 866 

Remedy where agent selling agency agreed to procure for purchasers 
of agency authority to represent companies formerly represented 
by seller 86« 

Corporation can not be licensed as agent in Pennsylvania 878 

Buyer of agency held not to have acquired the right to use name, 

under which agency had operated without consent of seller 88< 

By sale of . insurance business, sellers were not thereby precluded 
from engaging In or from using their names In such business, 
although they could not solicit from old customers 883 

Provision of agency contract that no action is maintainable until 
10 days after service by registered letter of written claim, cannot 
be Insisted upon where demand was personally made 884 

Action by agent to recover over-payments held not within meaning 

of contractual limitation of action S8S 

Agreement to reduce rate of commission In compromise of suit therefor 

did not operate as a novation of the original contract 387 

Company Is liable for libelous statemehts of its manager 887 

Where agent of one company makes false statements concerning 

another, the latter, in self-defense, may rebuke him 387 

Where agent referred to company as a "wild-cat," such company was 
justified in publishing a statement that such agent was guilty of 
fradulent conduct 887 

Agent held not entitled to renewal commissions after termination of 

agency 898 

Where agency contract was terminated before right to contingent com- 
missions arose, agent was not entitled to retain such commissions. . 899 

Under contract providing that advances would constitute Hen on 
commissions, such advances were payable only out of commissions, 
and agent could not be held personally liable therefor iOO 

Company is not innocent helder of notes made by soliciting agent to 
general agent, which notes were payable out of commissions to be 
due such soliciting agent 400 

Where matter was placed in hands of agent for settlement, without 
any limitations on his powers, such powers were limited only 
by scope of agency 404 

Right of principal to discharge agent depends on terms of contract, 
and if discharge is in violation of these terms principal is liable 
for damages 418 

It is duty of agent to obey all lawful orders of principal so far as 
reasonable 418 

Principal is entitled to an accounting by agent, although right la not 

expressly given in contract 418 

Refusal of agent to allow company to make inspection of his accounts 

Justifies discharge 418 

Violation of direction not to make collections by mall Justifies dis- 
charge of agent 412 

Agent is not entitled to damages because company prevented him 
from collecting premiums that became due after his dlschargts. . . . 418 

Where company looks to A for premium, he Is owner of debt arising 
from extending credit to assured for premium, and may sue there- 
for in own name '. 419 

A is presumed to have knowledge of general custom 480 

Broker who procures policy for another is not liable for premiums.... 420 

Appointment of receiver is not such breach of agency contract as will 

entitle agent to retain premium collected by him as damages 420 

Unauthorised agreement of clerk that goods left with corporation 
in trust would be protected by Insurance did not constitute con- 
tract to Insure, and was not binding on corporation 420 

Where company had knowledge of collateral agreement of soliciting 
agent to procure loan, it could not accept part of agents act 
without accepting all 421 

Principal is liable for fraud of agent while acting within scope of 

apparent authority 421 
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Failure to rescind by' returnlnir premium estops compaany to set up 

breach of warranty 296 

Whether insured made false statements in A is for Jury 166 

Whether or not false statements of applicant were made with Intent 

to deceive, and whether material, were for Jury 164 

False statements in A if material to risk avoid policy 200 

False statement as to treatment by physicians forfeits policy 134, 181 

That policy was procured by fraud may be shown although A was not 

attached to policy as statute required 148, 193 

Statute providing that misrepresentations shall not effect forfeiture 

unless material, does not change law of warranty as to material 

facts 246 

Burden of proof is on company to show that statements in A were 

false 155, 283, 235, 316 

Burden is on society to prove charge of fradulent statements in A.... 228 
Questions in A, if ambiguous, are construed most favorably to 

insured 228, 245 

Representations and warranties distinguished 223, 462 

Warranties must be strictly true irrespective of their materlalty 228 

Statements in A which are warranties, where false, avoid recovery, 

whether Innocently or Intentionally made 168 

False answers as to material facts avoid policy regardless of whether 

answers are warranties 273 

APPRAISEMKNT. 

[See Arbitration and Award.] 

Acts of insured rendering appraisal impossible is without effect, where 

a refusal to enter appraisal would not void policy 31 

Failure to appraise is only available as defense where parties have 

disagreed as to amount of loss 44 

Denial of liability, or refusal to pay on other grounds, waives A.... 4 4, 46 

Compliance with by-laws of mutual company as to manner of adjust- 
ment is condition precedent to right of action 49 

To take advantage of conditions of policy for appraisal of loss, com- 
pany must plead disagreement as to amount of loss prior to com- 
mencement of suit 77 

Failure of assured to name appraiser Is not defense unless plead- 
ings show a disagreement 94 

That appraisers met without notice to company would not avoid A... 94 

APPROXIMATE CAUSE. 

[See Earthquake; Proximate Cause.] 

ARBITRATION AND AWARD. 

[See Condition Precedent; Policy.] 

Annotation: Arbitration as condition precedent to action on insur- 
ance contract 9 

Policy limitation on time of suing does not apply to action on award.. 64 
Where Insured alleged that award had been fraudulently made, It 
was unnecessary to bring separate action to set aside award 

before suing on policy 67 

Selection of umpire need not be In writing 69 

Court of equity may set aside award fraudulently procured 72 

Courts will not Interfere with A because of Inadequacy unless such 

Inadequacy is so great as to Indicate bias on part of arbitrator. . . 72 
That adjuster had previously acted in same capacity for defendant 
and other companies did not disqualify him so as to render 

award Invalid 73 

Denial of liability waives requirement of submission to A 80 

Compliance with condition as to A is condition precedent 82 

Failure to demand A within lime specified held a waiver of the 

requirement 86 

Where Insurer made no active efforts to bring about A it could not set 

up failure to arbitrate as a defense 89 

By-law providing that no suit can be maintained until board of A 

has passed on valldltv of claim, is valid 98 

Voluntary societies may establish tribunal to adjust differences between 

it and members and make its jurisdiction final 99 



Act of officer of local lodge In credltlngr payment of A, and after 
death of member acceptlngr payment of such A and retaining 
same is waiver of forfeiture 226 

Tender of A to treasurer of local council Is not tender to corporation.. 239 

Local secretary is agent of society in collection of assessments 241 

Where notice of A was not sent to address given In policy, society 

could not avoid liability for non-payment 247 

Statute providing that A shall not be lower than fraternal congress 

table is void as a delegation of power to another body to fix rates 261 

Stipulation In benefit certificate that no notice of A shall be neces- 
sary, is valid 266 

Failure to give notice of A. where It had been custom to give such 

notice, estops company to claim forfeiture for non-payment of A.. 266 

Change of plan of A in order to better fulfill contract obligations is 

within reserved power to amend by-laws 269 

Having acquiesced for several years in change of plan of A, member 

is estopped to question validity of change 269 

Non-payment of A forfeits insurance, the policy so stipulating 262 

Where by-laws of benefit society, which are part of contracts, provide 
for extra A, there is sufficient compliance with Sec. 9471 Ohio 
Code, providing that contracts of such societies shall provide for 
extra assessments 262 

Failure of collector to call for A is no cause for estoppel, there being 

no condition of the contract prescribing such duty ^ 262 

Local order, having a loan fund out of which to pay A for defaulting 

members, should have paid Insured's A out of such fund 261 

Proof of non-payment of fixed A should have been permitted without 

first having proved the making of other A by directors 268 

Provision for forfeiture ipso facto for non-payment of A is valid 268 

Where A were a fixed and continuing charge levied by constitution. 

no notice thereof was necessary 276 

Where A are Irregular in amount or time, notice thereof is condi- 
tion precedent to right to forfeit insurance 275 

Conduct of parties with reference to necessity of furnishing notice of 

A will be considered in construing by-laws 276 

Amendment of by-laws Increasing A or reducing benefits, when not 

impairment of contract 282 

Custom of permitting local scribe to collect A abrogates by-law requir- 
ing A to be paid to national scribe 282 

Prompt payment of dues is waived where dues paid to local scribe 
after due date, were retained by national scribe with knowledge 
of such fact, but without knowledge that member died after 
payment but prior to his receipt thereof 282 

Where statute under which society is organized authorizes it to in- 
crease A. by-laws to that effect do not Impair contract 282 

To sustain plea of forfeiture, it was incumbent on society to show 

notice of forfeiture as by-laws provided for 289 

Provision authorizing deduction of A for unexpired period of expect- 
ancy will be enforced 296 

Canadian legislation authorizing Increase in A. thereby impairing 

Contracts, will not be recognised by courts of state., 297 

Annotation: Right of benefit society to increase rates 306 

Acceptance of A after claims had been filed, without full knowledge 

of facts was no waiver of forfeiture S18 

Collection of past due and future Installments of A waives forfeiture 

for non-payment 325 

Custom of Ignoring delinquencies as to other members is competent 

to show waiver of prompt payment 827 

ASSESSMBNT COMPANY. 

[See Fraternal Benefit Orders; Mutual Company.] 

A88BT8. 

[See Bankruptcy; Insolvency.] 

Annotation : Life insurance as A of bankrupt 122 

"Assets" defined 210 

"Liability on policies," within meaning of N. J; tax act, construed 413 

ASaiONMENT. 

[See Gift; Policy.] 

Assignee has no greater rights against company than assignor 27 

Formal A to subrogee under subrogation clause is unnecessary 28 



A of policy without written consent of company, although reasslgrned 

before loss, avoids recovery 41 

Agent, clothed with authority lo make contracts of Insurance, binds 

company by endorslnsr consent to A 51 

A of mortgage by mortgagee to a third person, passes no rights in 

policy payable to mortgagee as his interest may appear «2 

Stipulation in mortgage ihat It Is to be taken as an A of mortgagor's 
Interest in event of loss. Is not an A. but is merely an execu- 
tory agreement fiS 

An A of a mortgage does not transfer policy held by mortgagee 102 

Where a mortgagee assigns mortgage he cannot recover on policy for 

loss before transfer, as he has no Interest to be made good 102 

Annotation: Validity of A of policy to person named In will 121 

Failure of children, to w^hom policy had been assigned, to pay pre- 
miums, as they had agreed defeats their right to proceeds. .125. 126 

Where policy Is payable to designated beneficiaries, an A by insured 

does not divest them of their rights ". 128 

Written request for change of beneficiary and Indorsement of consent 

by company held to be a change of beneficiary and not sji A.... ISO 

Policy providing for payment of semi-annual Installments created an 

assignable debt . , ISS 

A for benefit of creditors precludes Insured from surrendering policy 

having surrender value for benefit of himself 1S5 

Measure qf recovery under A to co-partner to extent of such Interest 
of co-partner at time policy becomes claim. Is amount which 
Insured owed co-partner at that time 144 

Husband may assign policy payable to executors, administrators or 
assigns, notwithstanding statute providing that Insurance effected 
by a husband shall Inure to widow, or next of kin, free from 
claims of creditors, but not so If policy Is payable to widow 146 

Absolute A of policy payable to executors, etc., leaves no legal rights 

In insured or his representatives 145 

Insured after having obtained repeated money advances on security 

of policy Is estopped to deny A 14C 

Parol contract of A Is valid 146, ISl 

Policy on life of one partner in favor of co-partnership may be assigned 

to corporation succeeding to business 161 

Paper transferring Interest in policy held to be an equitable A and not 

testamentary disposition 168 

Absence of approval of A can be questioned only by company 16S 

A of policy to secure loan held to be a pledge and not a chattel 

mortgage 166 

A of policy to one without Insurable Interest in pursuance of agree- 
ment made at time of Issuance of policy, is a wager contract and 
against public policy 160 

Any person may insure his life and afterwards assign the policy to 
another having no insurable interest if such A Is not made to 
cover a wager contract 166 

An A of a policy, where not a mere device to cover a gaming con- 
tract is valid 166, 188. til 

Assignees to whom assured owed money have an Insurable Interest In 
his life and it is Immaterial whether policy was originally issued 
to them or subsequently assigned to them 188 

Provision of A that it was not made as collateral security. In view of 
other considerations named, means that the assignees were to 
receive all of the proceeds 188 

An A of a policy valid at its inception Is legal, even though the 

assignee has no insurable Interest 188 

The validity of A of policies issued by a foreign company made in 

Massachusetts are governed by the laws of that state 186 

All rights except as are reserved to assured belong to beneficiaries, 
and cannot be Impaired by surrender of policy, there being no 
reserved right to so do 187 

Beneficiary is bound by surrender In which he Joins 187 

That father is natural guardian of children would not validate sur- 
render of policy by him payable to children 188, 189 

Payment of proceeds to assignee of policy is waiver of requirement of 

consent to A 194 

Assignee who pays premium has lien therefor even though A is void.. 196 

Whether assignee had Insurable Interest in life of assignor, held for 

jury 196 
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Where asBl^nee has reasonable grounds of expectation of pecuniary 
benefit from assured's continued existence, he has an insurable 
Interest 196 

A to beneficiary having no insurable interest Is valid to extent of reim- 
bursing him for amounts paid out by him 198 

Law of state where A was delivered, and not residence of assignee. 

controls In construction 199 

Payment to assignee, who advanced money to assured to be used In 
gambling transactions, did not release company from liability to 
assure^ executor 199 

Annotation: Validity of assignment of interest in life policy to one 

paying premiums 206 

Policy may be assigned to one having no Insurable Interest 2ll 

A of claim for benefit after approval of such claim is valid, and 
assignee may enjoin assignor from receiving payment and society 
may be enjoined from paying same to assignor 279 

A by husband of interest in wife's policy, for a consideration, vests 

in assignee right to proceeds thereof upon death of wife S98 

Transfer by insolvent husband to wife of policy on his life is not a 

fraudulent conveyance : 4S4 

ATTACHMENT. 

[See Garnishment; Statutes.! 

ATTORNEY'S FEES. 

[See Measure of Recovery; Penalty; Statutes.] 
Where no demand was made before suit, beneficiary was not entitled 

to statutory penalty and A 128 

To entitle plaintiff to recover statutory' penalty and A, there must be 

proof of demand before commencement of suit 168 

Where party sued on behalf of himself and others, court had dis- 
cretionary power to allow A for counsel representing such others.. 204 
Company filing bill of interpleader is not entitled to allowance of A.. 208 
Where trustee in bankruptcy collected insurance on policies payable 
partly to himself as trustee, and partly to llenholders, with con- 
sent of latter, such llenholders were chargeable with pro rata 
part of A 460 

AUTOMOBILE INSURANCE. 

[See Policy.] 
Misrepresentation as to model of automobile is material and avoids 

recovery 21 

Running Into hole in street held no "collision" within meaning of 

automobile policy 879 

AUTOPSY. 

Refusal to consent to autopsy Justified Inference against plaintiff 

as to insured's condition 117 

Written request that beneficiary consent to A could not be excluded as 

being an offer to compromise 117 

Running into hole in street held no "collision with an object" 879 

BAIUHENT. 

[See Warehouseman.] 

Proceeds of policy taken out by bailee for benefit of ba(lor belong to 

bailor 87 

Unauthorised agreement of clerk that goods left with corporation in, 
trust would be' protected by insurance, did not constitute con- 
tract to Insure, and was not binding on corporation 480 

Common carrier is insurer of goods while in Its possession 440 

Transfer company to which goods have been delivered by common 
carrier, is liable as an insurer for goods destroyed in its pos- 
session 449 

BANK DBPOaiT GUARANTEE COMPANY. 

[See Indemnity Insurance.] 

BANKRUPTCY. 

[See Statutes.] 
Policies on which company had loaned amount equal to surrender 
value do not pass to trustee under Bankr. Act July 1, 1898, 
C. 641 118 
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Creditors as B can only recover amount of debt and Interest, and 

premiums paid if so agreed 128 

Where policy Is payable to deslernated B an assignment by insured 

does not divest such B of his rights 128 

Change of B must be made in manner prescribed by policy 128, 197 

Change of B upon written request of insured and by indorsement of 
consent on policy, held to be a change of B and not an assign- 
ment 180 

Under policy authorising change of B. the original B has a vested 
Interest, which can be divested only in the manner provided in the 
policy 138, 134 

Where policy was not sent to company in compliance with policy 
requirements as to change of B there was no such change as 
would divest original B of rights 184 

Interest of B In policy having surrender value, and sub.lect to assign- 
ment by insured. Is inferior to that of Insured 134 

Under policy payable to several B or their administrators or assigns, 
upon death of one of such B, the Interest of such B went to his 
administrators * 140 

Absence of approval of assignment can be questioned only by company 163 

Evidence considered and held that writing changing B was a testa- 
mentary designation and invalid because not witnessed 159 

Relationship of uncle and nephew is not in itself sufficient to consti- 
tute an Insurable Interest 160 

Assignment of policy to one without Insurable interest, in pursuance 

of agreement made at time of Issuance of policy, is void 160 

Issuance of policy lo one without insurable interest is a wager con- 
tract, and is void as against public policy 160 

Any person may Insure his life and afterwards assign the policy to 
another having no insurable Interest if such assignment is not 
made to cover a wager contract 166 

Insured's heirs have no vested interest in policy payable to "legal 
representatives," which would prevent Insured from assigning 
the policy 165 

Surrender of policy by insured without the consent of B. in con- 
sideration of a loan does not deprive such B of right to recover.. 170 

Where an insurer pays the proceeds to one without insurable in- 
terest, insured's administrator may recover the value of the pro- 
ceeds of the policy 177 

Policy payable to B designated in policy if living, gives to such bene- 
ficiary a vested Interest subject to the right of Insured to divest 
same by surrender of policy 178 

Person who paid premiums believing she was designated beneficiary, 
but who learned that she was not so named more than two 
months before assured's death, by waiting until after his death 
could not rescind and recover the premiums paid 182 

A creditor, who to secure himself. Insures the life of his debtor for 

his own beneficiary, is entitled to the entire proceeds 188 

Policy payable to wife, reserving no right to change beneficiary cannot 

be assigned by assured, but may be assigned by the wife 186 

Under a policy payable to insured's wife or in case of death to her 
children, an assignment by the wife, prior to her death would not 
defeat th^ right of her children to the proceeds 180 

All rights except as are reserved lo assured belong to B. and cannot 
be impaired by surrender of policy, there being no reserved right 
to so dc 187 

B is bound by surrender in which he Joins 187 

That father is natural guardian of children would not validate sur- 
render of policy by him payable to children 188, 189 

Failure of B to disaffirm surrender made by the assured, without their 

consent held not a ratification of such surrender 189 

Where policy requires consent to company to change of B, such con- 
sent is condition precedent 197 

Where change of B was Incomplete at time of assured's death, pro- 
ceeds vested in original B 197 

Where company had option of paying proceeds to any one appearing to 
be equitably entitled thereto, third party who paid premiums 
could not recover them on ground of no consideration 198 

Where company accepts premium from one having no Insurable in- 
terest, it is estopped to deny lack of insurable Interest 198, 286 

Where company took indemnity bond from B, to whom proceeds were 

paid, it was estopped to say that such payment was in trust 198 



Completion of B by owner, where he wa« authorized by contract to so 

do. Is no Increase of surety's risk 400 

Where surety Impliedly assented to payments by owner, surety was 

estopped to say that such payments operated aa a discharge 403 

Surety held not responsible for performance of new contract, where 
bond secured performance of oriKlpal contract, notwithstanding 
bond was executed in pursuance of terms of new contract 404 

Although obligee did not give notice at time contractor defaulted in 
falling to finish work in stipulated time, but did give notice when 
work wajB subsequently abandoned, surety waa liable 410 

Surety on bond for protection of sub-contractoni la not released by 
reason of fact that a sub-contractor extended time for payment 
of bill for materials 484 

Surety, having assented to issuance- of special tax certificates before 
time same were authorized, is estopped to question validity of 
such acts « 486 

Having assented to extension of time, surety is estopped to complain 

of such extension 436 

Extension of time for completion of contract did not discharge surety 

as to claims of materialmen accrued at time of such extension... 436 

Construction company, superintending constructions for a commission 
is agent of owner, making owner liable for premium on bond taken 
out by construction company 438 

Clause in building contract that owners agree to assume risk of loss 
by fire before completion, and to carry insurance, puts loss upon 
owner 446 

BURDEN OF PROOF. 

[See Evidence; Pleading.] 

Insured has B to show that change of occupancy did not contribute 

to loss, and company has B to show that such change increased 

risk 21 

Company has B to show that it would not have accepted risk had 

it known that proporty was in country 26 

Where answer to complaint on policy sets up criminal ofTense. such 

offense must be proved beyond reasonable doubt 29 

Company has B to show that change of occupancy increased risk 32 

Burden is on company to establish forfeiture or exception 66, 326 

Burden is on company to show that assured is not sole owner 92 

Is on company to show that loss was not covered by policy 96 

B is on company to show that loss was not covered by policy 96 

Platntlflf must plead and prove pondltions precedent: breaches of 

warranty must be pleaded and proved by company 109 

Beneficiary has B to establish an Insurable interest in insured's life... 121 
Plaintiff has B to show that insured was in good health at time of 

delivery of policy 186 

B is on company to show that insured was not in good health at 

time of delivery of policy 189 

Where answer sets up affirmative defenses B is on company to prove 

them 139 

Burden is on company to prove that applicant made false answers to 

agent who made out application 164 

Company has B to show that statements in application were false.. 

164, 285, 280, 816 

Refusal to instruct that B was on plaintiff to establish that conditions 

had been performed held harmless in view of other instructions.. 166 

Burden of proof Is on party seeking to reform contract 160 

Where company furnished proofs of Its defense of breach of warranty, 

it established a prima facie case, shifting the burden of avoiding 

these defenses to the plaintiff 184 

B is on company to establish suicide by preponderance of evidence 

191, 206, 227, 281, 282. 241 

To establish suicide, evidence must exclude all reasonable probability 

of death by accident or from natural causes 191 

Where policy promises to pay proceeds of one mortuary assessment, 

B is on company what this would have amounted to 192 

In action to rescind release for fraud, burden Is on plaintiff 201 

B is on member to show that by-law rerating members was unauth- 
orized 410 

B is on society to prove charge of fraud 228, 280 
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B authorizing society lo re-rate members held to apply to existing 

members as well as to those thereafter becoming members 209 

Attempt to enforce unauthorized by-law is not breach of contract; 
members remedy Is to enjoin enforcement, or, if suspended, 
compel reinstatement by mandamus 210 

Burden is on member to show that B rerating members was unau- 
thoiiaed 210 

Fraternal benefit society has inherited right to amend B 210 

Change of rate of assessment affecting all members of class to which 

insured belonged was not an arbitrary change 210 

By-law changing rate of assessment so as to require payments 

according to fraternal congress table was not unreasonable 210 

Under reserved power to amend B, society may Increase assessments.. 210 

B are never to be held retroactive where any other reasonable con- 
struction is possible ail 

B prohibiting designation of one having no insurable interest has no 

application to policies previously issued 211 

B prohibiting members from engaging in sale of Intoxicants, as apply- 
ing to policies thereafter Issued, is valid 218 

Amendment to B defeating right of beneficiary to have one assessment 
per month made, thereby reducing benefits, was an impairment 
of contract 217 

Complaint, which alleges In present tense, existence of B, but which 
falls to show their existence at time of members death Is 
Insufficient 222 

Nebraska law requiring fraternals to file copies of B with auditor, 

applies to foreign domestic, licensed and unlicensed societies. . . . 236 

"Charges" against officers, as used in B, construed 238 

Constitution and B are part of contract of mutual benefit society 

243, 248, 279, 289 

Reservation of right to amend B Is considered as having reference 
to future contracts only, unless the intention to affect existing 
contracts Is undoubtedly expressed 250 

What record of votes is necessary to show enactment of B 260 

Amendments to by-law. under reserved power to make amendments, 

are binding, where they do not impair vested rights..* 257 

Under power to amend by-laws and charter, benefit society could 

enact laws providing for the accumulation of a reserve fund 258 

Change of plan of assessment in order to better fulfill Its contract 

obligations is within reserved power to amend by-laws 259 

Change of Constitution and B with reference to constituent elements 

of supreme legislative bodies held not to affect vested rights 264 

Conduct of parties with reference to necessity of furnishing notice 

of assessments will be considered in construing B 276 

Compliance with by-laws is condition precedent to Insurer's liability.. 276 

Member of mutual benefit society is presumed to know B 276, 279 

By-laws providing forfeiture if member engages in prohibited occupa- 
tion are valid 279 

Waiver of forfeiture prescribed by by-law is not ultra vires under 
statute authorizing payment of benefits subject to compliance 
with by-laws 280 

Custom of permitting local scribe to collect assessments abrogates 

by-law requiring assessments to be paid to national scribe 282 

Amendment of by-laws increasing assessments of reducing benefits. 

when not impairment of contract 282 

Where statute under which society Is organized authorizes it to 

increase assessments, B to that effect do not Impair contract. .. 282 

Amendment of by-law reducing amount of policy In event of suicide* 

is Impairment of contract 283, 308. 406 

Reserved power to amend B relates to amendments touching conduct 

and social features, and not to matters affecting contract 288 

Re-entering liquor business is an "entering into the business" 284 

Agreement to be bound by by-law to be enacted applied to by-law 
enacted by new Jurisdiction to which members lodge was trans- 
ferred 286 

B are part of contract, but can have no greater force than provisions 

of policy 286 

Waiver of B may be found from a proved course of conduct 286 

Where B provide manner for giving notice, such B must be followed, 

and no other form of notice will suffice 290 

Unrecorded acts cannot be regarded as by-laws 290 

Agreement to comply with B has reference to existing B only 297 



AsseBsment for taxation of C together with tangible property 1« double 

taxation 438 

Sale of stock, knowing that It could not perform agreement, constitutes 

a tort for which corporation Is liable 442 

SuflSclency of complaint In action to rescind stock subscription on 

ground that agreement of corporation was ultra vires 443 

CEBTIFIOATE. 

[See Beneficiary: Contract: Fraternal Benefit Orders; Policy.] 
Benefit C Is an Insurance contract, and under Colo, laws, company 

issuing such C Is precluded from maklnfer suicide a defence...... 221 

CHARTER. 

[See Articles of Incorporation: Corporate Powers; ITltra Vires.] 
Commingling of funds of participating and non-partlcIpatlng policy- 
holders Is not a misuse of Its C privileges by a life Insurance 
company where law does not require funds to be kept separate.. 166 
Burden is on commissioner to show cause why C should not be granted 
to voluntary association, where it had complied with incorporation 

laws 261 

Certificate of incorporation constitutes charter and cannot be changed 

or altered by a by-law 240 

Members of benefit society are presumed to know C powers of society 216 
Special C, which was not accepted before the adoption of new Const. 

of Ind., In 1851, could not be thereafter accepted 857 

Corporate C cannot be sold 357 

C granted by state Is contract between state and grantee 890 

State may impair C granted by it where same Is in contravention of 

police power 390 

Powers of corporation are limited by its C which Is to be strictly 

construed against it 390 

CHATTEX MORTGAGE. 

[See Incumbrance; Mortgage.] 

CHILDREN. 

I [See Beneficiary: Heirs.] 

CITIZEN. 

[See Constitutional Law.] 

CITY ORDIN.4NCE. 

[See Civil Authorities.] 

CIVIL Al'THOIUTIES. 

It being Impossible to rebuild because of' condemnation by C. the 

loss is a total loss 50 

Where city ordinance forbade reconstruction, assured, under rent 
policy, could recover as for the time it would have taken to 
reconstruct building 88 

Although loss is partial, if law prohibits repairs, insurer is liable as 

for total loss 96 

Undervalued-pollcy law. policy limitation on amount of recover If 

civil authorities prevent repairs, is invalid 96 

CLEAR-8FACE CLAUSE. 

[See Policy.] 

CO-IN81RANCE CLArSE. 

[See Other Insurance; Policy; Statutes.] 
Under law prohibiting requirement of co-insurance, a provision of 
a policy of an unauthorized company requiring insured to insure 
in another company so that such other insurance might be followed 

as basis of settlement, is invalid 64 

Coinsurance laws and three-fourth value laws do not conflict 100 

In marine insurance, where assured's interest In property exceeded 
amount of insurance, he is co-insurer as to uninsured part, and 
insurer is only liable for such proportion of loss as amount of 
insurance, bears to value of assured's interest 846 



Regulation of terma of policy contract is within police ] i 

State cannot by constitutional provision or legislative ei 
obligation of contract 

State may impair contract made by it where same is i 
of police power 

Taking property under constitutional provision that co 
not own realty except such as is necessary to cai 
under penalty of escheat, is not without due proct < 

Statutory penalty, payable to assured upon loss, if i 
member of rate association, is within police powei i 

L»egislature may classify Insurance corporations and im 
different rates of license taxes, and such classlflcj i 
questioned by courts 

Statute requiring foreign companies to appoint Insu > 
sioner Agent for service of process is not unc< 
denying equal protection 

Where proper opportunity was afforded to correct e; 
ments for taxation collection thereof was no: 
process 

Business of insurance is not commerce 

Increase in amount of assessment for taxation without i 
to taking of property without due process 

The Industrial Ins. Law (Wash. Laws 1911. c. 74) requ I 
to contribute to fund out of which injured emp 
Is constitutional 

CONTBACT. 

[See Cancellation; Policy; Reformation; Rt i 

Upon acceptance of policy, insured becomes .bound by • 

visions contained therein 

In an action where policy was not set out it is presu ; 

policy was In the standard form . 

That company had right of action to enforce perfon 

not equivalent to performance 

Return of policy to insured by agent to whom insured h 

it operates as new C 

Policy insuring building and personal property for slnf 

dlvialble as to personal property without the build: i 
All that can be required of assured is a reasonable f ; 

compliance with policy 

Loan agreement is not Indivisible part of C, but Is colle 
Any act beneficial to one party or disadvantageous to 

valuable consideration . 

What remedies are open to insured for breach of conti ! 
An insurance company after electing to do business oi 

tlcipating plan may not give retroactive benefits to » i 

holders by reducing premiums or increasing benefitf . 
Parties to C voluntarily made will be bound by its ter i 

party has been removed by death, court will reluci i 

it against him 

That seal of corporation was not afllzed to C did not 1 i 
Nature of contract is not determined by certificate ol 

is matter of afllrmative proof, and depends upon 

acts of company 

Where party su^s for damages for breach of executor ' 

must account for benefits received 

Where society Issued policies payable among others to 

sentatives related to the member/' it was not jentit 

tlon fronx general insurance laws and could not 

as a defense, under the Mo. Laws 

Tiling general denial to complaint setting out contract if 

of execution of the C 

Beinsurance C is a C to answer for another's debts, anil 

statute of frauds by showing a consideration 

Under policy providing for payment of weekly lnden»nity, 

"final" proof as to each weekly loss, and separate ai 
iBAblllty may excuse failure to give notice prescribed 

but contractual agreement to give notice within ci; 

not excused by inability 

Conditions of voluntary C not void as against public polin 

obligations and cannot be altered by courts 



Place of C is where final act takes place 

Policy obtained under surplus line law Is C of stato i 

is located 

Policy is contract of state where counters! grned 

The law of the state where the C is made and to 

controls In its construction 

Policies are to be construed by the laws of the state w 
cation was made, the premium paid, and thf^ pol 
though the Insurance was to be paid at the horn 

company 

Law of state where assignment was delivered, and n< 

assignee, controls in construction 

C made in Illinois and to be performed there is contrac 
Statute requiring copy of application to be attached < 

not apply to oral contracts 

Where intent to make application part of policy clearly 

will be construed together regardless of phraseoloe 
Under statute providing that whole contract must b( 

policy, company may not set up evidence of breach 

in an application not attached to the policy, althoi 

may be proved to sustain a plea of fraudulent proi 
Where application was attached to policy stipulating tl: 

cation was a part thereof, the statute, prohlbitlr 

from making any agreement except as expressed in 

satisfied 

Where application is not attached to policy as law req 

part of C, and false statements therein will not a 

fraud, however, may be shown 

Where company accepts application and Issues policy, 

is effected in conformity with agreement of agent.. 
Warranty endorsed on policy and referred to therel 

expressed in the policy" within meaning of laws of 
Annotation: What reference in policy to application 

part of policy 

Preliminary negotiations should be taken in subjectloi 

policy 

The law is a part of every contract as much as If v 

at length 

Contemporaneous papers must be looked to to determin 
Ceniflcate measures C rights *of parties, and beneflclarl 

it and not by Inheritance 

C between member and benefit society consists of appM 

certificate and by-laws 

Regulation of terms of policy C is within police power 
Charter granted by state Is C between state and grante 
State may impair contract made by it where same is in 

of police power 

Where C is beyond charter powers, It is void, but where 

is within general powers, although Irregular, cor 

derived benefit therefrom is estopped to say It Is u1 
Vested C rights are not Impaired by Increase of rate o 

where society reserved right to amend by-laws 

Reservation of right to amend by-laws is considered as 

ence to future C only, unless the Intention to affc 

is undobutedly expressed 

Amendments to by-laws, under reserved power to make 

are binding, where they do not Impair vested rlghti 
Change of plan of assessment to better fulfill contract 

within reserved power to amend by-laws, and doi 

contract 

Change in constitution with reference to constituent elem« 

tive body held not to affect vested rights 

Amendment of by-laws Increasing assessments or redv 

when not impairment of C 

Where statute under which society is organized aut 

increase assessments, by-laws to that effect do not ! 
Canadian legislation authorising Increase In assessments 

pairing contracts, will not be recognized by courts o 
amendment of by-law reducing amount of policy In even 

impairment of C 

Annotation: Right of benefit society to decrease beneflti 
Annotation: Right of benefit society to increase rates.., 



Written provisions will control printed provisions wher« 
Contract will be enforced as made if not amblguouB or i 

policy 

By-laws should be construed liberally accordlngr to o ! 

words 

Intention of parties must be grathered from written i 

absence of mistake or fraud 

Provisions as to acts to be performed after loss should 

construed . 

Insurance C must be Interpreted so as to give effect ) 

parties 

"Where C is in writiner. intention of parties must be ae i 

words of C alone, if possible 

Policies, like other C, must receive reasonable Interpretc 

with intent of parties 

AmblKuitles are resolved in favor of assured 8C 

Printed form of C is construed strictly against maker... 
Inconsistencies are resolved in favor of insured 

169. 252, 

CONTRIBrTION. 

[See Contract: Other Insurance; Policy ; 

CONTEBSION. 

[See Agent.] 

CONVKYANCE. 

[See Sale; Title.] 

CORONER'S INQIEST. 

[See Evidence.] 
Verdict of coroner's Jury is incompetent to prove cause * 
Where C, admitted on behalf of plaintiff, shows that i 
not liable, a peremptory instruction wa« proper 

CORPORATION. 

Annotation: Fire insurance as a business affected by pul 
Surplus accumulations of a stock company belong to 

represented by stockholders, and not to participatinf 
Commingling of funds of participating and non-partlcl ; 

holders Is not a misuse of its charter privileges by a 

company where law does not require funds to be ke : 
Insurance company may reduce its rates of oremlums ; 

on future business 

An Insurance company after electing to do business on t) 

pating plan may not give retroactive benefits to e : 

holders by reducing premiums or increasing benefit i 
Life insurance business Is affected with a public interest 

general may proceed on own motion to enjoin ultra ' 
Stockholders may sue to enjoin company from doing ultn 
Stockholders may sue in equity to compel company to dec! 

where it has a sufficient surplus over the necessities ol 

business 

C organized in Pa. to take over business of an Ohio C. 

had done business at same time, was separate C . . . 
By surrendering certificate and making payments un<! i 

member is charged with having consented to Chang*! 

"Assets" and "liabilities" defined 

Appropriation of distinctive portion of corporate name wJl 
That seal was not affixed to contract did not invalidate 
Character of company is matter of affirmative proof, 

determined by certificate of authority, but upon natui 
Where all delegates were present, although not equal 1 

delegates to constitute a quorum under the const 

was a quorum 

Where officers were elected by accredited delegates, such 

not be held Invalid because other ballots were cai! 

not entitled to vote 

What record of votes is necessary to show enactment o 
Authenticity of books of C must be shown before they n 

in evidence 



Where recovery was limited to highest previous Indebtedness, which 
was less than Initial loss to he bourne by Insured, there could be 
no recovery 876 

Furnishing notice of Insolvency of customer does not dispense with 
necessity of furnishing notice and proof of loss as policy required 432 

CKDONAL LAW. 

[See Arson; Embezzlement; Statutes.] 
Indictment for arson Is not defective in falling to allege that company 

insuring property was authorized to do business In state 8 

Where answer to complaint on policy sets up crlmilnal offense, such 

offense must be proved beyond reasonable doubt 29 

Fraudulent fire can rarely be proved except by circumstances, and 

question Is for Jury if there Is any evidence of the act 36 

There was no "conviction of felony" where Insured died pending 

appeal from conviction In lower court 247 

"Violation of law" as used In policy contemplates only sane acts. . . . 249 
Indictment need not allege that company from which money was taken 

was a corporation, where its name raises such a presumption... 864 
Turning of handle and opening of closed door is a breaking within 

meaning of statute defining burglary 414 

CBOP INSUKANCB. 

[See Policy.] 

CL'STOM. 

[See Evidence; Waiver.] 

Course of conduct of accepting assessments after due date estops 
society to base forfeiture on ground that assessment was not 
promptly paid 226 

C of permitting local scribe to collect assessments abrogates by-law 
requiring assessments to be paid to national scribe 282 

Waiver of by-law may be found from a proved course of conduct. ... 286 

Course of conduct In insuring persons engaged In sale of liquors waives 
by-law prohibiting such .* 286 

C of ignoring delinquencies as to other m.embers Is competent to 
show waiver of prompt payment 827 

Course of conduct within express terms of policy is insufficient to con- 
stitute a waiver 388 

Proof of C may not be made when In direct conflict with terms of 
contract 888, 482 

General C or usage need not be pleaded, but local C must be 419 

Agent is presumed to have knowledge of general C 420 

Former conduct, to constitute waiver must have been with reference . 
to contract under consideration, not former contract 482 

DAMAGES. 

[See Interest; Measure of Damages.] 

Fire insurance patrol Is liable for D caused by Its negligence 9 

Failure to deliver telegram directing cancellation held to be proxi- 
mate cause of Insurer's loss, entitling Insurer to recover amount 
of loss paid by It 19 

Broker who fails to procure insurance is personally liable to his 

principal 98 

Where company was required to pay policy procured by fraud. It had 
a right of action against 'a third party who fraudulently partici- 
pated in procuring its Issuance 172 

Benefit society is not liable for Injuries sustained during initiation 
where the act of the member causing such injuries was no part 
of initiation 257 

Measure of D for wrongful forfeiture is value of policy at time of 

forfeiture 271 

Where policy was wrongfully forfeited, if insured were then uninsurable, 

the measure of D would be for Jury 271 

Where policy was wrongfully canceled. Insured could recover differ- 
ence between cost per year of policy canceled and new policy for 
period of expectancy 271 

Letter of society to insured held not to amount to a repudiation of 

contract entitling insured to recover premiums paid 299 

Liability policy held admissible, in action by employe for D, to show 

Joint liability of two defendants 853 



There is no presumption of survivorship or sixnultaneoui 
two persons die in same disaster 

Evidence considered and held to show that Injury, and i 
for appendicitis, was cause of death 

Instruction properly submitted question as to whether i i 
was from injuries or disease 

D from chloroform administered by physicians, due to 
of heart, is by "accident" 

Exception of death resulting from poison administers 
does not cover medicine administered in good fait i 
pain 

Cause of death is for Jury even where highly sclentlf ! 
are involved 

Burden is on plaintiff to show that death was accid 
defendant to show that It was within policy ezcepti i 

Where plaintiff proved that insured died from chlorof 
administered to relieve pain, a prima facie case i 
death was made 

D by bodily infirmity or disease, construed 

D from "surgical treatment," construed 

Death resulting from dialation of the heart caused by 
of chloroform preparatory to operation is not f : 
treatment" 

DEBTORS AND CREDITORS. 

[See Assignment; Beneficiary; Insurable Interest ; 

Creditors to whom policy had been assigned as securl ; 
account, and other obligations, could, after satii i 
account, apply proceeds on general indebtedness, t< 
other creditors represented by trustee in bankruptcy 

Creditors as beneflciar>- can only recover amount of debt 
and premiums paid if so agreed 

Husband may assign policy payable to executors, etc., 1 
payable to legal representatives, under statute p ■ 
insurance effected by husband shall inure to wife, 
marriage occurred after assignment 

Creditor to whom policy had been assigned as secusits . 
into compromise, released his rights to proceeds of 

To recover premiums paid by him out of proceeds of p i 
should have set up his claim to such amount in his 

Creditor to have an insurable Interest in life of his debt : 
that there was a valid existing indebtedness at tir 
assigned to him. the assignment being a wager cont : 
amounts in excess of the indebtedness, and premli 
by the assignee 

A creditor, who to secure himself, insures the life of 1 
his own beneficiary. Is entitled to the entire proceec 

Tender of InsufUclent amount as payment in full if accc i 
as accord and satisfaction 

Mutual company may create a reserve fund immune as t 
of general creditors, of which such creditors are i 
notice 

Bank which loaned money to company to secure license 
to creditors 

Proceeds of bond given by ticket sellers as required by 
creates fund for benefit of creditors 

Act of insured overdrawing bank account to obtain ; 
premium, entitles bank to look to proceeds for n 
under statute providing that part of proceeds equal 
paid in fraud of creditor shall Inure to his benefit. . 

Transfer of insolvent husband to wife of policy on his 
fraudulent conveyance 

Where creditors contributed money to collect insurance, 
subject to claims of receiver for services, were entitle i 

DECEDENT'S ESTATE. 

[See Administrator and Executor; Death; Distt 

DEEiD. 

[See Conveyance; Sale; Title.] 
As against insurer D may be explained by a parol evidei 
D with defeasance clause does not effect change of ownf 

1911-32 



What acts are necessary to constitute a D 168 

The doctrine that intention of parties controls and not transfer of 

possession of written contract, applies to Insurance policies 168 

Evidence considered and held sufficient to show company Intended 

to deliver policy to Insured 163 

Action of agrent In refuslnsr to deliver policy while applicant was sick, 
although he retained premiums, was not waiver of condition in 
application that policy should not become effective unless delivered 
durlner good health of insured 172 

Unless made so by the contract, an actual D of the policy to the 
assured is unnecessary. A policy becomes effective when for- 
warded to the agent for D to assured 179 

A special finding that the policy had not been delivered to assured is 

not inconsistent with a general verdict in favor of assured 180 

Where It was agreed between the assured and the agent that the policy 
should be retained by the agent to secure a loan, such acts 
amounted to a D 181 

D of a policy contract during the lifetime of the applicant is a condi- 
tion precedent to completion of the contract 186 

Act of father accepting D of policy on his life payable to his children 

constitutes acceptance by children 188 

Acceptance of premium not knowing that assured was then ill did not 

put Insurance in effect 200 

Acceptance of application, and mailing of policy to agent for D to 

assured completes contract 202 

Act of agent delivering policy, with knowledge of condition of Insured's 

health, waives provision as to D while in good health 252 

Condition as to good health at time of D of policy does not apply 

to D of new certificate to new beneficiary 266 

Prepayment of premium Is waived by D of policy without full payment 394 

DEMAND. 

[See Notice.] 

To entitle plaintlfT to recover statutory penalty, there must be proof 

of D before con^mencement of suit 158 

Where no D was made before suit, beneficiary was not entitled to 

statutory penalty 128 

DEPARTURE. 

[See Pleading; Practice.] 

DEPENDENT. • 

[See Beneficiary; Constitution and By-Laws.] 

DEPOSITS. 

[See Statutes.] 

DEVIATION. 

[See Marine Insurance.] 

dis.ibuxty. 

[See Accident Insurance; Definition; Policy.] 

"Total D," construed 253 

"Immediately disable" held to relate to weekly indemnity and not to 

indemnity for death 807 

Annotation; Liability for death under policy Insuring against perma- 
nent D 311 

Clause providing for Indemnity for injuries causing immediate D held 
not to prevent a recovery of death indemnity, although Insured 
had worked between time of Injury and death 318 

Liability of company under clause promising partial indemnity Is com- 
>plete even though assured was not Immediately and continuously 
prevented from doing any kind of business 322 

DISAPPEARANCE. 

[See Death; Presumption.] 

Averment of presumptive death is not sufficient; the fact of death 

should be pleaded to render complaint good 160 

Statute providing that persons absenting themselves for five years shall 
be presumed to be dead held not to abrogate common law presump- 
tion as to death. 160 
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Death by bodily inflrmlty or D, construed 829 

Representations by applicant that he had never had an open sore or 

a severe illness, or undergone a surirical operation are material.... 462 

DISSOLUTION OF COMPANY. 

[See Fraternal Benefit Orders; Insolvent Company; Receiver.] 

Appointment of receiver works D of company and fixes rights of all 

parties as of date of decree 96 

Decree of final D in receivership proceedings terminates executory 

contracts 364 

Where it has become Impossible for corporation to serve purposes of 

its creation, court of equity has Jurisdiction to wind up its affairs 415 

DISTRIBITION. 

[See Accounting; Beneficiary; Decedent's Estate; Insolvent Company; 

Receiver.} 

Where a mortgagee assigns mortgage he cannot recover on policy for 

loss before transfer, as he has no interest to be made good 102 

Where mortgagee insures property for own benefit he is not obliged 

to apply proceeds to mortgage debt 108 

Failure of children to whom policy had been assigned, to pay 

premiums, as they had agreed, defeats their right to proceeds. .125, 126 
Creditor as beneficiary can only recover amount of debt and interest, 

and premiums paid if so agreed 7 128 

Expenses incurred by intervening claimants in suit to wind up affair 

of company are no part of claims 132 

Policies issued in violation of law should be treated as non-existent, 

and holders should recover premiums paid as money had and 

received 131 

Counsel for creditors in action to wind up affairs of company are 

entitled to allowance from fund, for services, which were bene- 
ficial to creditors general ly 132 

Where Spanish laws required foreign companies to maintain fund to 

protect Spanish policyholders, such policyholders were not entitled 

to share In general assets, where funds so Impounded were sufll- 

cient ISO 

Distribution of policy payable to several beneficiaries, or their adminis* 

trators or assigns, where one of such beneficiaries dies 140 

Creditor to whom policy had been assigned as security, by entering Into 

compromise, released his rights to proceeds of policy 171 

To recover premiums paid by him out of proceeds of policy, creditor 

should have set up his claim to such< amount in his pleadings 171 

A creditor, who to secure himself. Insures the life of his debtor for his 

own beneficiary, is entitled to the entire proceeds 188 

Under a policy payable to insured's wife or in case of death to her 

children, an assignment by the wife, prior to her death would not 

defeat the right of her children to the proceeds 186 

Where change of beneficiary was incomplete at time of assured's 

death, proceeds vested In original beneficiary 196 

Where third party voluntarily paid premiums, same could not be 

recovered out of proceeds 197 

Where company had option of paying proceeds to any one appearing 

to be equitably entitled thereto, third party who paid premiums 

could not recover them on ground of no consideration 198 

Funds accumulated by benefit society will not- be distributed unless 

their purposes have failed 269 

Upon death of wife who was originally named beneficiary, proceeds 

became payable to insured's children 866 

Where one of two beneficiaries is Illegal, the other takes all of proceeds 277 
Administrator of deceased beneficiary Is entitled to proceeds where no 

new designation had been made, under laws of Kentucky 278 

Beneficiary having been directed to distribute proceeds to certain 

persons, takes same as trustee; trust so created Is personal 887 

Where assured designated Illegal beneficiary, fund passed to heir* at 

law 890 

Certificate measures contract rights of parties, and beneficiaries take 

under It and not by Inheritance 298, 299 

Provision as to distribution of proceeds should be construed In same 

manner as testamentary provision In a will 815 



Maintaining ofllce and writing businefls in state Is D the i 
company has no license to so do 

Receipt of premiums by foreign company on business i 
licensed to do business does not constitute D 

When single transaction will constitute D 

Where foreign company solicits business within state 
money from its citizens it will be estopped to dens 
therein 

DOUBUB INSURA1<?CE. 

[See Other Insurance.] 

DROWNING. 

[See Accident Insurance.] 
Evidence held insufficient to raise presumption that Insu i 
bodily injuries and not from D 

BABTHQUAKE. 

[See Policy.] 
Except loss caused "directly or indirectly" by certain cau 
after a semi-colon "or for loss * * • occasionei 
earthquake" does not except loss caused indirectly b; 
"Loss caused directly or Indirectly by * • • • earthqi i 
or (unless fire ensues and, In that event, for damagei 
by explosion of any kind," construed , 

RLECnON. 

[See Notice.] 

Failure of subordinate council to demand right to repi i 
supreme council is waiver thereof 

Where officers were elected by accredited delegates, sucl 
be held Invalid because Other ballots were cast bs 
entitled to vote .....* 

KHBEZZLBMENT. 

[See Agent; 'Criminal Law.] 

Indictment need not allege that company from whict 
embezzled was a corporation, where its name raises i 
that it is such , 

Admission by agent after termination of agency and 
allowed him to remit collections is admissible as part 
to show E , 

Complaint on surety bond alleging defalcation of cer : 
sufficient without itemizing the amounts embezzled.., 

Whether officer of state Institution appropriated what he 
whether he used collections to pay warrants and 
money sent him by treasurer, was immaterial as refi i 
of surety , 

]£MPIX>TEB'8 TJAWn.TTY. 

[See Policy.] 

Liability policy held admissible to prove that two defendf 
were Jointly liable i 

Existence of liability Insurance Is incompetent evidence 
Injury action 

Employe, having obtained Judgment against employer, con 
insolvency of employer, maintain action against comi 

Where bond stipulates standard of care to be exercised 
rules of employer are not competent to enlarge sureti 

That newspaper contained statement that personal injur; i 
defended by liability company held not to constitute 
discharging Jury , 

Policy considered, and held to cover loss from liabilities 
on account of injuries to employes and to the public, i 

Where injured person sued contractor, and contractor si 
tractor whose negligence caused injury, the sub-contrac 
was the same as if the action against it had been br: 
injured person, and the sub-contractor's surety was tl 



Complaint by employe against liability company on theory that it had 
fraudulently procured entry of Judgment for nominal sum In favor 
of employe asralnst employer, held insufficient 450 

The Industrial Ins. Law (Wash. Laws 1911, c. 74) requiring employers 
to contribute to fund out of which injured employes are paid, 
is constitutional 4SS 

Annotation: Construction of bond or polfcy indemnifying employer 

against loss from negligence of employe 465 

ENDOWMENT POLICY. 

[See Beneficiary; Policy.] 

BQITTY. 

[See Jurisdiction; Reformation; Specific Performance.] 

Election to sue at law held not to estop plaintifC to afterwards sue In 
equity to reform policy so as to speak contract set forth in action 
at law 6« 

8ufl)c1ency of complaint to charge mutual mistake 66 

Court of E may enjoin separate actions on several policies on same 

risk to prevent multiplicity of suits 71 

Court of B may set aside award fraudulently procured 72 

Annotation: Jurisdiction of equity to adjust losses between concurrent 

insurance policies 116 

Interpleader is an equitable proceeding 195 

Reformation will be granted for mutual mistake, and where there has 

been a mistake by one party accompanied by fraud of the other. . 20S 

Where assured has a complete remedy at law, he is not entitled to a 

reformation in E 244 

E will not reform a policy where the legal construction as reformed 

will be the same as before reformation 204 

Where contract was to levy assessment and pay same to' beneficiary, 

remedy was in E 288 

E cannot relieve against forfeiture for failure to give notice as con- 
tract requires 321 

Court of equity reforming instrument may retain Jurisdiction and 

enforce instrument as reformed 366 

Agreement by agent to procure for purchasers of agency authority to 
represent companies formerly represented by seller, held not 
enforceable In equity 366 

Courts of E will not decree specific performance where they can not 

enforce their decrees 866 

Where it has become impossible for corporation to serve purposes of 

its creation, court of E has Jurisdiction to wind up its a.frairs.... 415 

Annotation: Right to maintain single suit in equity to enforce separate 

liability of members of an insolvent insurance association 464 

ESTATE. 

[See Administrator and Executor; Beneficiary; Decedent's Estate.] 
Policy payable to administrator or assigns is tantamount to being made 

payable to estate 127 

ESTOPPEL. 

[See Agent; Pleading and Practice: Waiver.] 

Notice to agents, to which they made no reply, did not estop company 

from setting up that repairs were made without its written consent 1 

Acceptance of premium with knowledge . of facts that will render 

policy invalid estops company 3, 56. 169. 273 

Where the policy stipulated that all representations concerningf the risk 
were contained In the application, the company could set up any 
misrepresentation in such application, although the agent who 
wrote the Insurance was Informed otherwise 4 

By accepting policy Insured Is bound by provisions for forfeiture con- 
tained therein 6, 888. 888 

Knowledge of agent is imputed to company so as to estop it 

17. 26, 55. 66. 84, 91, 92, 169 

Knowledge of agent that insured held property as evecutor estops 

company from setting up sole ownership clause In defense 26 

Making assessment after knowledge of facts avoiding policy, and reten- 
tlon of same after loss occurs does not revive a void policy or 
effect a waiver of forfeiture 27 
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Notice to company of insured's death given by husband and direction 
to send notice of assessments to him, does not estop compcLziy to 
declare a forfeiture because of sale by devisee to husband 27 

Whether insured had informal agent of facts so as to estop coznpsuiy. 

where evidence was introduced to that effect, was for Jury. ....... 29 

knowledge and consent of agent to procurance of other Insurance estopa 

company 37 

Having failed to repudiate policy until after adjustment on srround 
that it had been Issued by mistake, company was then estopped to 
deny liability 42 

By accepting benefits of acts of an assumed agent, company eatops 

Itself to deny such agency 44 

Act of issuing regular policy on incomplete building esiops coznpaxiy 46 

Agent with authority to solicit Insurance and receipt for prenxluxxis 
can not estop company by his acts from relying on terzz&s of 
written contrace 50 

Knowledge of countersigning agent of facts avoiding policy estops 

company BS 

Knowledge of agent that property was incumbered estops coxr&psLny 

to claim forfeiture 66 

Evidence considered and held that both company and Insured iwere 
estopped to deny cancellation of original policies, and substitution 
of other policy 6T 

Where company has knowledge of acts in violation of contract. It must 

rescind contract Immediately or will be estopped to deny liability S9 

Election to sue at law held not to estop plaintiff to afterwards sue in 
equity to reform policy so as to speak contract set forth In action 
at law 9€ 

Where policy Is Issued containing stipulations inconsistent with risk, 

company is estopped to set up such stipulations as a defeuse tS 

Where company notified insured to produce books at its ofllce on 
certain day and keeps its office closed the whole of said day. it 
is estopped to say that It was not given an opportunity to examine 
books 72 

Where company has notice of mortgage when policy is Issued it is 
estopped to afterwards defend on ground that assured Is not sole 
owner 83 

Where soliciting agent knew' of existence of chattel mortgage, policy 

condition as to sole ownership is waived 24 

Knowledge of soliciting agent Is imputed to company 84 

Where Insurer made no active efforts to bring about arbitration it 

could not set up failure to arbitrate as a defense 89 

Any agreement or declaration on the part of an insurer leading aissured 
to believe that by conforming thereto, forfeiture will not be 
Incurred, having been relied on. will E company 91 

Knowledge of agent that Insured's title was a "homestead entry" estops 

company to claim forfeiture because ownership was not in fee.. 91. 92 

Agent making inspection and seeing condition that might Increase risk 

must Instruct assured concerning same 96 

Opinion of inspector that doing of certain thing was not increasingr 

risk, estopped company 96 

Three-fourths value law applies to both real and personal property. 

and estops Insurer to deny value named in policy 100 

Where company issues policy for more than three-fourths of value of 

property it is estopped to say that Insurance exceeded such value.. 101 

One wIiTi rr'Tf tvii <^l nppl lout ton nnfl (li^Tlvercd puHcy (he having received 
policy from agtui of company fasiulng policy) was agent of coiti- 
pany, whoae knowledge was lmputi?d to company..... ....... 10) 

Where company executed policy of general character as to place and 
property, and put same in hands of ai?«?ni, It could not thereafter 
say that agent exceeded authority by Issuing policy outside of his 
aulhfirlzt'd lerrJtory *.*.*..,... 106 

Answer that aBnurt-d was eatoppE'd lo claim Ihal oral renewal was 
binding, In view of polity limitations on agent's authority held 
good as against complaint ^ ....,, « 110 

By falling to tendt^r buck t'l^^'i^lunii company la estopped to deny Uvk' 

blllty for breach of warranty — ».,..,.,.., ,132, 286 

If company recognJies policy a» effective after accnia] of forfeiture 

It Ib estopped tn i?el up such forrelture ..2, 9, 126 

Whflre ftuthnrlreNl msemt to]cl inNurid that ehe need not pay premium, 
until Invt'isilgailon had hif n mai3e as lo a prior payment to an 
unauthorlT.ed agent, company waa estopped lo set up forfeiture 
for non-payment , lit 




Wrongful forfeiture excuses tender of subsequent premiums 127, 181 

Because policy had been previously reinstated after forfeiture, would 
not estop company to refuse reinstatement after subsequent for- 
feiture 142 

Acquiescence by Insured In computation of extended insurance made in 

manner unauthorized by statute would not estop beneficiary 144 

Insured after having obtained repeated money advances on security 

of policy Is estopped to deny assignment 146 

Knowledge of agent, conspiring with Insured to defraud company, is 

not Imputed to company so as to estop it 153 

Knowledge of facts sufadent to put reasonably prudent person on 

Inquiry is equivalent to actual notice 164 

Mere knowledge of insured that agent was acting adversely to com- 
pany would not prevent such agent's knowledge from being 
Imputed to principal, in absence of fraud 164 

By representing to policyholders that they would share In profits 
apportioned by company does not estop company from treating 
surplus as belonging to stockholders 166 

Knowledge of agent who secured applications, delivered policy, and 

collected weekly premiums is Imputed to company 169 

Right to forfeit Industrial policy Is waived by collecting and retaining 
weekly premiums with knowledge of facts upon which forfeiture 
Is based 169 

Where assured retains pplicy for several years he is estopped to 

rescind and recover premiums 170 

By signing contract without reading it, signer Is estopped to deny 

knowledge of contents 172 

General limitations on the power of an agent will yield to the power 

actually exercised by such agent with knowledge of his principal 175 

Failure of beneficiaries to disaffirm surrender made by the assurer 

without their consent held not a ratification of such surrender. . . . 189 

Where company accepts premium from one having no Insurable Interest, 

It is estopped to deny lack of insurable Interest 198 

Where company took Indemnity bond from beneficiary to whom pro- 
ceeds were pcdd, It was estopped to say that such payment was In 
trust 198 

Failure to return premiums precluded defense of fraud, notwithstand- 
ing policy provided for forfeiture of premiums in case of fraud.... 202 

By surrendering certificate and making payments under new plan, 

member is charjged with having consented to change of plan.. . . . 209 

By accepting application for change of beneficiary society is estopped 

to question validity of such change 211 

Having knowledge, through proposal, of Insured's occupation, company 

Is estopped to set up false warranties in application 212 

Custom of accepting assessments after due date estops society to base 

forfeiture on ground that assessment was not promptly paid 226 

Where company accepted benefits of agency contract agent could 
• recover for services although officer who made contract was without 
authority to so do 226 

What elements are necessary to constitute an E 280 

Facts constituting E must be pleaded 280 

Plea that proofs of death showed that cause of death was suicide, 
was not sufficient pleading of E to preclude plaintiff from showing 
that death was not so caused 830 

Doctrine of waiver and E by acts applies to fraternals as well as 

regular Insurance companies 834 

Signing application for reinstatement does not estop insured from 

claiming that he had been In continuous good standing 234 

Where foreign company solicits business In a state and receives money 
from Its citizens, it will be estopped to deny that It has been 
doing business therein 28$ 

That member was ill at time of acquiescence In reduction of benefits 

would not avoid the E growing out of such acquiescence 239 

Acquiescence of insured in reduction of benefits estops beneficiary. . . . 239 

Society Is not estopped because it accepted assessments on risk it was 

not authorized to Insure 240 

Company Is estopped to Insist that health certificate be furnished 
where it has made custom of receiving delinquent assessments 
without such certificate 248 

Act of agent delivering policy, with knowledge of Insured's condition 

of health, waives condition as to delivery while In good health.... 252 



Delay of three years by dlasatisfied stockholder does not amount to such 
laches as will defeat action because of merger agreement by 
company 392 

Participation In defense after knowledge that employe was under age, 
no cause for E where liability company undertook to defend all 
actions, even though groundless 406 

Where Insurer took charge of defense it. was thereafter estopped to say 
that the Injured person was not an employe within the meaning of 
the policy 407 

Where proof showed an E, plaintiff was entitled to recover under an 

allegation of waiver 407 

"Quasls E," construed 407 

Payment of judgment for amount of policy with Interest and costs, 
stipulating at the time that payment of penalty shall await a 
certain contemplated decision, is not an acquiescence In Judgment 
appealed from so far as penalty Is concerned 421 

Former conduct to constitute waiver must have been with reference 

to contract under consideration, not former contract 482 

Having assented to extension of time, surety is eatopped to complain 

of such extension 48S 

kyidencb:. 

[See Practice; Proof.] 
That locomotive passed place of Are shortly before discovery of Are, 

was some E that the locomotive started the flre 8 

Where written instrument does not express the entire understanding 

of the parties, parol E may be introduced 

Auditors report that proofs had been made within required time was 

prima facie evidence of that fact 

Self-serving declarations to be admissible must have been made at a 

time so near to occurrence that gave rise to It as to be part of 

res gestae 

Although extrinsic evidence Is admissible to explain ambiguities, it 

can not, in suit at law be introduced to alter contract 

Testimony of a deceased witness given on trial of insured for arson. Is 

not competent In action by Insured on policy 

Where answer In action on policy sets up criminal offense, such offense 

must be proved beyond a reasonable doubt 

It was error to permit witness to testify that he was soliciting agent. 

and was authorized to transact business for company, as these 

statements were mere conclusions . 

Evidence erroneously admitted is harmless where verdict was Justified 

under other evidence 

A question to a witness as to whether fall of building was result of 

flre, held Improper as calling for a conclusion 

Statements of account made by former^owner to bank showing amount 

of bills receivable at time subsequent to sale to Insured held inad- 
missible on question of ownership 

Rule that parol evidence Is inadmissible to vary written contract is 

relaxed In case of fraud or mistake 44, 

Intention of parties must be gathered from written contract in absence 

of mistake or fraud 

Witness may testify that crop of rice belonged to insured, where proof 

showed that insured had paid for harvesting crop, and that crop 

was stored In her barn 

Witnesses who were not at scene of loss until 70 days after loss. 

could not testify as to what evidences of lightning they saw 

Testimony of witness who lived 9 miles from risk but in path of storm 

inadmissible to show character of storm 

Proof of loss, having been admitted without objection, are sufficient 

proof of concurrent insurance 

List of property destroyed attached to complaint on policy is inad- 
missible to prove loss 

Adjustment made as provided by policy is conclusive E of the amount 

of loss 

Adjuster cannot decide as to value by having cost price exhibited to 

him without having seen goods before flre 

In absence of fraud or mistake parol E was inadmissible to prove that 
g policy insuring "stock" was intended to cover scales, coffee mills, 

and other fixtures 

Declarations of agent, when competent to prove agency 




oogle 



Representations of clerk of a^ent who brought the assured and the 
agrent together f9r the purpose of making the contract, were 
admissible to show that the agent accepted assured's note In 
payment of the first premium and held the policy as security 
therefor * 180 

Letter of company to plalntlfTs attorney admitting that notes given 
to agent for first premium were In Its possession, was competent 
where it was claimed that the notes were given in absolute 
payment of the first premium 181 

Testimony that defendant's agent was engaged in loaning money, 
was admissible where It was claimed that such agent accepted 
assured's note in absolute payment of the first premium 181 

In determining probative value of statements In proofs of death, 

they must be considered as of time they were made 190 

Verdict of coroner's Jury is incompetent to prove cause of death. .. .192, 274 

Statements made by applicant in writing, not attached to policy, 

are Incompetent, under Minn. Laws 19S 

Admission in proofs of loss that death was from suicide is insufn- 

cient to overcome presumption against suicide 206 

Testimony of medical examiner that he recommended risk not upon 
applicants statement but upon his own examination was competent 
to show that assured did not have disease which company claimed 
she did 204 

There is presumption against suicide, casting burden on company, 

but such presumption is not E 22B 

Medical examination, proved to have been signed by applicant, is 

admissible 231 

Admission of E of experiments as to whether or not point of pistol 
placed close to head would produce powder burns held within dis- 
cretion of court 231 

Oeneral belief of citizens and officials held Inadmissible on question 

of cause of death 238 

Conversation by Insured over phone with daughter shortly before death 

held admissible on question of his mental condition 238 

Testimony of witness that he heard third person threaten to kill 

Insured held admissible to rebut theory of suicide 233 

Opinion of non-expert held admissible to prove that because of 
insured's physical condition he was mentally incapable of attend- 
ing to payment of dues 240 

Authenticity of books of corporation must be shown before they are 

admissible 250 

Secretary of corporation is generally proper person by whom to prove 

authenticity of corporate records 251 

Rule that transactions with parties since deceased are inadmissible 

does not apply to benoflciary claiming under benefit certificate. 25 4, 255 

Presumption of death arising from absence, stands as competent proof 

of death only until it is rebutted 255 

Where court held that policy was on assessment plan, defendant should 
have been permitted to introduce E that it was a fraternal asso- 
ciation, even though this was not theory of answer 269 

Insanity may be established by opinions of physicians who saw appli- 
cant during his confinement In asylum 273 

Public record of death is not competent to prove cause of death, when 

offered by Insurer 274 

Certificate of public health officer, where offered in E by beneficiary 
to prove compliance with policy as to notice, statement in such 
certificate as to cause of of death becomes admission against 
interest 274, 280 

Certified transcript of evidence of conviction of beneficiary of murder 
of assured is not admissible In action on policy to prove such 
fact 276 

Where defense was that beneficiary murdered assured, It was proper 
to instruct Jury that they should not consider result of criminal 
prosecution 276 

Where coroners inquest, admitted on behalf of plaintiff, showed that 

defendant was not liable, a peremptory instruction was proper. . . . 280 

Wliere construction of writing depends on sense In which language is 
used, or aliunde facts, the question becomes mixed one of law 
and fact 291 

Allegation that assured died on a certain day would not render inad- 
missible evidence that he had. disappeared to support presumption 
of death 294 
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Proof of walv<?r of terms of written contract may be made without 

violating rule that parol evidence U inadmissible to vary written 

contract 426 

That wrong-doer paid loss over amount of Insurance, was admissible In 

action by Insurer to show that Are was negligently set out 427 

That other fires occurred was admissible to prove negligence, where 

wrong-doer claimed that Its engines were properly equipped 428 

Statements by assured as to purpose In carrying benefit certificate, and 

In reference to who real benefiolary was, are Inadmissible being 

hearsay 429 

Proof of custom may not be made when In direct conflict with terms 

of contract 432 

Life expectancy tables are admissible In personal Injury actions 437 

Admission by agent after termination of agency and within time 

allowed him to remit collections is admissible as part of res 

gestae to show embezzlement 437 

In action on premium note, parol E was admissible to support a plea 

that maker was induced by fraud to sign said note 441 

In action on premium note, policy was inadmissible where execution of 

application therefor was not proved 442 

Mortality tables are not conclusive on issue of life expectancy in 

action for damage 444 

Insurable interest is incompetent to show liability for damages 444 

Judgment against employer is conclusive between employer and 

liability conrpany as to fact that employe was hired in violation 

of law 445 

Opinion of agent as to whether unauthorized company would pay 

policy, is inadmissible in action on premium note 448 

Instruction predicated upon facts tending to vary written instrument 

was properly refused 449 

EXAMINATION OF INSURED. 

[See Application; Policy.] 
Where company made E It should have been required to furnish bill 

of particulars of alleged fraudulent statements 68 

To entitle company to make E it must appear that testimony desired 

relates to material issue 121 

EXEMPTION. 

[See Judgment.] 
Proceeds of policy payable to administrator to extent of |3,000, as 
well as surrender value thereof, are exempt from claims of 

creditors under Miss. Laws 149 

Legal representatives of bankrupt may claim statutory exemption.... 149 
Bankrupt, who concealed policies, forfeited right to exemption under 

Pa. laws 392 

EXECFTOR FOR CRKE. 

[See Criminal Law; Policy; Public Policy; Risk.] 

EXPLOSION. 

[See Policy.] 

Where E is caused by fire, company was liable for damages caused 

by E 77 

Loss by E does not come within exceptions terminating insurance in 

case of fall of building 77 

"Loss caused directly or indirectly by ♦ ♦ ♦ earthquake • • • 
or (unless fire ensues and, in that event, for damages by fire 
only) by explosion of any kind," construed 98 

Where fire caused dynamite to explode, and concussion of explosion 
broke glass, plate glass insurer was not liable under policy except- 
ing loss resulting directly or indirectly from fire 362 

EXPULSION. 

[See Constitution and By-Laws; Suspension.] 
Member need not exhaust remedies within order where wrongfully 

expelled 216 

EXTENDED INSURANCE. 

[See Policy; Statutes.] 

"Net value" construed 129 

"Net value" as used in Missouri non-forfeiture law is arbitrary amount 

ascertained In manner set out therein *. 143 

1911-33 
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Evidence held Iniufflclent to show knowledgre by obligee of prlnclpars 

dishonesty ...,-. 870 

One creditor may not sue on behalf of himself alone, on a bond given 
to secure faithful transmission by a banker to foreign countries of 
moneys deposited with him for that purpose 376 

Notice to surety given four weeks after learning of employe's dishonesty 

held not within reasonable time 377 

Where funds were retained by agent under erroneous belief that he 
was entitled to same as commissions, there was no loss from 
"fraud or dishonesty" within meaning of F bond 409 

Where warranties in application as to duties of employe were mis- 
represented, surety was not liable on bond *. . . . 422 

Insurer should have pleaded that moneys embezzled were not covered 

by bond, to entitle it to such defense 430 

Where Insurer did not attack pleadings for Indeflniteness, It was held 

that insured could recover all of loss under renewal bond 430 

Stipulation In bond held to have superseded agreement in application 

as to supervision by employer 487 

Fidelity bond Is an insurance contract and Is construed most strictly 

against company 437 

Annotation: Character of. and rules governing contracts by corpora- 
tions engaged for profit In business of guarantying the fidelity or 
contracts of other persons 454 

FIBB. 

[See Definition: Policy Risk.] 
"On fire," construed 847 

FIBS MABSHAIX LAW. 

[See Constitutional Law; Statutes; Taxes.] 

FIBEMEN'g PENSION FUND. 

[See Policemen's Relief Fund; Statutes; Taxes and Taxation.] 

FIRE PBOTBCTION. 

[See Policy; Sprinkler System.] 

FIREMEN'S REUEF ASSOCIATION. 

[See Statutes; Taxes and Taxation.] 

FORECLOSURE. 

[See Mortgage; Policy.] 

FOREIGN COllfPANT. 

[Bee Statutes; Taxes and Taxation.] 

Contract of unauthorized F Insuring property In Georgia cannot be 

enforced therein 24 

Act of F issuing policy on application made to home office on property 

in another state does not constitute doing business in such state.. 48 

Surplus line law does not admit unauthorized companies to do business, 
but merely authorizes citizens to procure insurance from such 
companies 64 

Under law prohibiting co-insurance clause a policy requirement by an 
unauthorized F that other Insurance be obtained as a basis of 
settlement, is Invalid 64 

Withdrawal of F from stale after liability has been incurred, but before 
suit has been brought, such fact not appearing on face of summons, 
is no ground for quashing summons 75 

Withdrawal from state will not deprive courts of Jurisdiction of action 

brought for liabilities Incurred before withdrawal 76 

Acceptance of service of process by commissioner need not show 

Jurisdictional facts 76 

Maintaining office and writing business in state Is doing business 

therein, although company has no license to so do 95 

Receipt of premiums by F on business written while licensed to do 

business in state does not constitute doing business within State.. 130 

Revocation of designation of commissioner as agent for service of 
process, upon withdrawal from state, Is effective so far as claims 
of citizens of other states are concerned, where such claims were 
assigned to such citizens after withdrawal 130 



Unless policy so provides non-payment of premium Is no cause for F. . 
Stipulations that If policy becomes void all premiums paid shall be 

forfeited, Is Invalid 

Right to forfeit Industrial policy is waived by collectlngr and retalnlner 

weekly premiums with knowledge of facts upon which F Is based 
Failure to pay premium when due Ipso facto forfeits the Insurance if 

the policy so provides 175. 

Wliere after knowledge of F, company recognizes policy as in force 

or requires assured to Incur trouble or expense, such F is waived 
An express provision of F was unnecessary to terminate the liability 

of the company where, by the terms of the policy, the obligation 

of the company was upon the condition that premium be paid in 

advance 

Where statements in application by agreement of parties are made 

material, their falsity avoids recovery 

Procurance of Insurance with intent to commit suicide Is a fraud 

which excuses insurer 

What remedies are open to insured where there has been a wrongful 

F of his policy 

Measure ol recovery on life policy for w^rongful F is value of policy at 

time of F 

Where policy was wrongfully forfeited, if insured were then uninsurable, 

the measure of damages would be for jury 

Where policy was wrongrfully canceled, Insured could recover difference 

between cost per year of policy canceled, and new policy foV period 

of expectancy 

False warranty avoids recovery 272, 

To sustain plea of F, it was incumbent on society to show notice of 

F as by- laws provided for 

By-laws providing for F Ipso facto are valid 26S. 

Under contract authorizing society to. "suspend" member engaging In 

sale of liquor, engagement in such occupation would not ipso 

facto forfeit his insurance 

False statements In application If material to risk avoid policy 

200, 272, 273, 817. 

False statements in application which are part of contract, avoid 

recovery 

Equity cannot relieve against F for failure to give notice as contract 

requires 

Failure to pay renewal premium on term policy lapses insurance 

Failure to give notice of disability does not work F unless policy 

so provides 

Where waiver prevents F, liberal construction will be placed on acts 

of party waiving with view to bringing about waiver 

Where after default, company treats policy in force so as to demand 

and receive past due premiums, it Is in force for all purposes.... 
Escheat of realty need needful for purposes of business, under statute, 

is not without due process 

Want of truth in a representation is cause for F if it is material, 

otherwise not 



165 
169 
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271 
271 
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FORGERY. 

[See Criminal Law.] 

FRATERNAIi BBKEFTT ORDERS. 

[See Beneficiary; Constitution and By-Laws: Expulsion: Reinstatement; 
Sick Benefit; Suspension.] 

By-law providing that no suit can be maintained until board of 

arbitration has passed on validity of claim, is valid 98 

Voluntary societies may establish tribunals to adjust dlfTerences between 

it and members and make its Jurisdiction final 99 

Law exempting F from operation thereof does not arbitrarily dis- 
criminate in favor of such societies 124 

Where policy promises to pay proceeds of one mortuary assessment, 

burden is on company what this would have amounted to 192 

Illegal forfeiture excuses further tender of assessments 192 

Notification that assessments will not be accepted excuses tender.... 192 

Letter by general secretary of sbdety held to be an Insufflcient notice 

of forfeiture for non-payment of dues 207 

Suspension in June, after June dues had been paid, was invalid, not- 
withstanding certain back dues were unpaid 207 
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Courts will not Interfere with action of supreme \ i 

local lodge, where such suspension does not af : 
Retention of certificate by society was not a wah i 

liability 

Benefit certificate is an Insurance contract and, 

company Issuing such is precluded from makln ; 
Statute providing that F shall not be deemed 

has no application to association issuing Im . 

others than those named in statute 

Where society breached Its contract, member had 

though charter of society provided that aid giv i 

tary and not otherwise 

Dismissal from police force under pension law 1 

within by-laws of policemen's benefit society 

member to benefits 

Relationship of grand and subordinate lodges is 

officers of subordinate lodge are agents of supr i 
Local secretary is agent of company In collecting i 
"A member of the order desiring to appeal from 

state or subordinate council may dcf so," does i i 

appeal as a condition to right to sue 

Beneficiary in bene'fit certificate is not a "member ' 
Oflicer of local lodge may waive forfeiture for non- i 

ment 

Act of officer of local lodge in crediting payment : 

after death accepting payment of such assess : 

same is waiver of forfeiture 

Agreement in application to seek remedies in tribi i 

dudes member from resorting to courts, exc< i 

rights are Involved 

Although by-law stipulated that sick benefits were i 

and family, upon his death leaving no family, I 

sentatlve could sue for benefits accruing in mem : 
Wife, who was named as beneficiary under ante-ni 

an interest in F certificate, which cannot be d " 

consent 

General insurance laws of Missouri have no appllcat 
Beneficiary in F certificate has but an expectemcy, a ' 

be revoked 

Where member has done all he can do to effect ch i 

the substitution Is complete even though there 

done by society 

Character of company is matter of affirmative pro i 

mined by certificate of authority, but depen* I 

contract 

Administrator was not Insureds "legal representativ \ 

of F certificate 

Doctrine of waiver by acts Is applicable to F as 

Insurance companies 

Nebraska law requires F to file copies of by-laws wl 

to foreign, domestic. licensed and unlicensed so: 
Society without a lodge system Is not a F under Ni 
Officer of F, wrongfully removed, may compel relnst i 

mus, without exhausting remedies within socle : 
Vain appeal to tribunals of order need not be taken 

courts 

Removal of officers without notice, and without 

heard was void 

"Charges" against officers, as used in by-laws, held 

tive charges made by some Individual, but ch! 

s ome local council or other authoritative body. . 
I^nSer statute limiting beneficiaries in F certificate 

and dependents, a church could not be designated 

by the society .'..., 

Acquiescence of insured In reduction of benefits ec 

recover original amount 

That member was III at time of acquiescence In re 

would not avoid the estoppel growing out of si: 
Tender of assessment to treasurer of local council 

corporation 

Return of certificate to insured held not to be a 

reduce benefits 
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Liocal order havlng^ a loan fund out of which to pay asBesBments for 
defaulting members, should have paid insured's assessment out of 
such fund 267 

Under by-laws, afflrmatlve vote of lodge was not condition to reinstate- 
ment, where payment of delinquent dues was made within 30 
days 267 

Provision that no action shall be maintained unless society's board of 
arbitration shall fail to settle same, is void as an attempt to oust 
courts of Jurisdiction 268 

"Where contract is beyond charter powers it is void, but where such 
contract is within general powers, although Irregular, company 
having derived benefit therefrom, is estopped to say it is ultra 
vires 278 

Beneficiary in mutual benefit certificate may sue to recover thereon 

in own name 274 

Compliance with by-laws is condition precedent to insurer's liability.. 275 

Where assessments were a fixed and continuing charge levied by con- 
stitution, no notice thereof was necessary 275 

Where assessments are irregular in amount or time, notice thereof is 

condition precedent to right to forfeit Insurance 275 

Conduct of parties with reference to necessity of furnishing notice of 

assessments will be considered in construing by-laws 276 

Designation of illegal beneficiary does not avoid certificate 277 

Where one of two beneficiaries is illegal, the other talces all of proceeds 277 

Erroneous statement of relationship of beneficiary does not amount to 

false representation of warranty 277 

Act of oflJcer of local lodge who had no authority to waive conditionB 
of contract, by accepting first premium knowing that applicant 
was not then in good health would not estop company 277 

By-law forfeiting insurance for engaging iti sale of intoxicants Is 

reasonable 279. 305 

Assignment of claim for benefit after approval of such claim Is valid, 
and assignee may enjoin assignor from receiving payment and 
socleiy may be enjoined from paying same to assignor 279 

Waiver of forfeiture prescribed by by-law Is not ultra vires under 
statute authorizing payment of benefits subject to compliance with 
by-laws 280 

Mandamus will not Me to compel reinstatement to membership in for- 
eign association , 281 

Custom of permitting local scribe to collect assessments abrogates 

by-law requiring assessments to be paid to national scribe 282 

Prompt payment of dues is waived where dues paid to local scribe 
after due date, were retained by national scribe with knowledge of 
such fact, but without knowledge that member died after payment 
but prior to his receipt thereof 282 

Amendment of by-laws increasing assessmentB or reducing benefltB, 

when not impairment of contract 282 

Where statute under which society is organized authorizes It to in- 
crease assessments, by-laws to that effect do not impair contract 282 

Amendment of by-law reducing amount of policy in event of suicide 

is an Impairment of contract 283. 308 

Reserved power to amend by-laws relates to amendments touching 

conduct and social features, and not to matters affecting contract 283 

By-law requiring member to exhaust remedies within order before 

suing is void, being unreasonable 284 

Re-entering liquor business is an "entering into the business" 284 

Acceptance of premiums from beneficiary estops society to deny in- 
surable interest 285 

Agreement to be bound by by-laws to be enacted applies to by-laws 
enacted by new Jurisdiction to which member's lodge was trans- 
ferred 285 

By-law forfeiting benefits for engaging in liquor business is within 

reserved power to amend 286 

Acceptance of assessments by recorder of local lodge, who had knowl- 
edge of facts authorizing forfeiture, there being no duty of such 
recorder to report such facts, the forfeiture was not waived 286 

By-laws are part of contract, but can have no greater force than pro- 
visions of policy 286 

Voluntary beneficiary has no vested Interest; one designated for con- 
sideration has a vested interest 287 

Where beneficiary was designated in consideration of agreement to pay 

assessments such beneficiary bad a vested Interest 288 



Annotation: Effect of consideration moving beneficiary named in bene- 
fit certificate upon right of member to change beneficiary 806 

By-law undertaking to control venue of action is not binding *. . 380 

By agreeing that by-laws might be amended, assured did not consent 

to enactment of by-laws depriving him of statutory rights 831 

FRAUD. 

[See Forfeiture; Policy; Proofs of Loss; Rescission.] 

Procurance of other insurance with knowledge of contemplated in- 
cendiarism did not constitute fraud, unless insurance was excessive 36 

Misstatement, although under oath, if not intentionally made, does not 

constitute F 42 

Where company made examination of Insured, it should have been 
required to furnish bill of particulars of alleged fraudulent state- 
ments 18 

Where insured relied upon adjustment to show amount of loss com- 
pany could show that adjustment was fraudulently procured with- 
out first having adjustment set aside 71 

Court of equity may set tslde award fraudulently procured 72 

The materiality of facts claimed to have been concealed, together 

with fraudulent intent of insured Is for a Jury 86 

Statement In proofs of loss that Interest was in fee, whereaa it was 

only a homestead entry, did not constitute F 92 

F must be specially pleaded 80, 193 

Whether there was false swearing as to amount of loss was for Jury.. lOS 

To constitute "false swearing" statements must have been knowJingly 

and intentionally false ' 114 

Annotation: Effect of false swearing in proofs of loss 115 

Willful F will be regarded as defense only when it apears to have con- 
cerned a matter which contributed to cause of death, under Sec. 
7890 Mo. Rev. St. 1899 119 

Nothing less thhn actual F is open as a defense to policy incontest- 
able except for non-payment of premium 126 

Where application was procured by F of agent, insured could rescind 

and recover premiums 181 

That policy was procured by F may be shown although application was 

not attached to policy as statute required 149, 198 

Where insured conspired with agent to defraud company she thereby 

made him her agent 168 

Whether insured was guilty of conscious F In signing application In 

which agent had perverted facts is for jury 164 

Company is bound by acts of agent, although fraudulent, where such 

acts are within scope of employment 164 

Representations of agent to illiterate man that premiums be returned 

at the end of ten years held to amount to fraud 171 

Company is liable for fracdulent representations of agent as to pro- 
visions of policy to the extent of the premiums paid with Interest. 171 

Where company was required to pay policy procured by F, it had a 
right of action against a third party who fraudulently participated 
In procuring Its issuance 172 

In action against third party for F, in procuring issuance of incontest- 
able policy, company must plead such F with certainty 173 

Statements of agent that premiums would be returned after certain 
time made to one who could read and write are insufficient to show 
fraud such as would entitle insured to recover premiums paid 178 

Under statute providing that whole contract must be expressed in 
policy, company may not set up evidence of breach of warranties 
In an application not attached to policy, although such facts be 
proved to sustain plea of fraudulent procurement 176 

To sustain a plea of F it must be alleged that the statements were 
made with intent to deceive and that they related to matters ma- 
erlal to the risk, and that such representations were relied upon 
by the party setting up such fraud 176 

Proof as to false statements as to consultations with physicians did not 

establish F 176 

In action to rescind release for F burden Is on plaintiff 201 

Failure to return premium precluded defense of F, notwithstanding 

policy provided for forfeiture of premiums in case of fraud 202 

Procurance of insurance with intent to commit suicide is a F which 

excuses insurer 206 

Defense of F cannot be set up under policy incontestable from date.. 22S 

Burden is on society to prove charge of fraud 228 



Company should have been notified of change of condition of II be- 
tween time of making application and Issuance of policy 138 

Whether Insured was In good health at time of delivery Is question for 

Jury 138 

Burden Is on company to show that Insured was not In good H at time 

of delivery of policy 189 

Whether disease was acute or chronic form of Brlght's disease, and 

whether If acute It increased the risk of loss was for Jury 1Z9 

A bad cold Is so slight an aliment that It Is not material to be known 

by company 168 

Judgment against company will not be set aside for insufficiency of 
evidence that Insured did not know that she had a serious dis- 
ease, where It appears that Insured was able to care for her house- 
hold duties and keep boarders 169 

Action of agent In refusing to deliver policy while applicant was sick, 
although he retained premiums, was not waiver of condition In ap- 
plication that policy should not become effective unless dellbered 
during good H of Insured 172 

Representations as to H and consultation with physician are material 

and where false, avoid recovery 181 

Acceptance of premium after death of assured waives condition as to 

good H at time of delivery of policy 186 

Stipulation that no obligation is assumed unless assured was In good 
H at time of delivery of policy Is Inconsistent with incontestable 
clause '. 189 

Although proofs of death showed that assured was in ill H at time 
of delivery of policy, where there was evidence to the contrary, 
question for jury 189 

Acceptance of premium not knowing that assured was then ill did not 

put insurance in effect 200 

"Sickness" must have been such as to disable Insured from pursuing 

regular vocation to entitle him to sick "beneflts 215 

Breach of warranty as to condition of H of self and family avoids 

recovery 223 

Although Insured mlsreprese^nted her pregnant condition, such misrep- 
resentation was immaterial where her death was caused by pneu- 
monia following confinement 230 

Statement as to association with persons having tuberculosis Is ma- 
■ terial and where false avoids recovery 235 

Burden Is on company to prove that Insured made false statements 

as to H 238 

Evidence considered and held that Insured did not make false state- 
ments concerning associations with persons having tuberculosis... 235 

"Illness" does not contemplate trifling or temporary aliments 237 

Whether or not Insured had failed to disclose a former Illness was for 

Jury 237 

"Good health" construed 249 

Reinstatement without medical examination Is waiver of condition of 

H 249 

Act of agent delivering policy, with knowledge of condition of Insured's 

H. waives provision as to delivery while In good health 252 

Condition as to good H at time of delivery of policy does not apply to 

delivery of a new certificate to a new beneficiary 266 

Evidence held Insufficient to show that Insured's relatives were afflicted 

with consumption 272 

Payment of first premium during good health of Insured Is condition 

precedent to completion of contract 277 

Statements as to H and consultations with physicians have refer- 
ence to permanent and serious troubles and not temporary ailments 316 

Whether statement as to H was made In good faith, under evidence 

was for Jury 316 

"True, full and complete" statements as to H call for facts not opinions 317 

HEALTH CERTTFTCATE. 

[See Condition Precedent; Relntatement.] 
Company Is estopped to Insist that H be furnished where It has made 

custom of receiving assessments after due date without such H... 248 

HEALTH INSrRANCE. 

[See Accident Insurance; Policy.] 



[See Beneficiary; Definitions.] 
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SinfiTle attempt of unknown person to set fire to building was not an I 40 
Keeping Are works in stock Is cause for forfeiture, though stock was 

Insured as "general merchandise" 82 

Agent making inspection and seeing condition that might increase 

risk must instruct assured concerning same 96 

Opinion of inspector that doing of certain thing was not increasing 

risk, estopped company 96 

Fall of material part of building terminates Insurance, even though 

such falling did not increase the risk 114 

Annotation: Indications that building may be intentionally set on fire 

as an I Ill 

Annotation: Effect of temporary condition which ceased before loss, 

under general provision against Increase of risk, or specific pro- 
vision against certain condition 115 

whether disease was such as t<5 increase the risk was for Jury 189 

Extensive alterations of house held an I within meaning of burglary 

policy 886 

Falure of principal to see that contractor makes proper application of 

money Is not an I and does not discharge surety 399 

Completion of building contract by owner, where he was authorized 

bx contract to so do, is no I to surety 400 

INCUMBRANCE. 

[See Judgment; Mortgage; Title.] 
To constitute fradulent concealment of I. proof should show that ap- 
plicant knew that existence thereof was material to risk 6 

Unconditional sole ownership Is not violated by existence of 1 6, 18 

Oivlng of chattel mortgage not authorized by law, does not affect title 

of Insured and Is not 1 76 

INDEBTEDNESS. 

[See Creditor; Extended Insurance.] 

Loan made written contemplation of contract as found In policy. Is not 
an I within meaning of statute providing that In computing ex- 
tended Insurance I shall be deducted 148 

Premiums accruing between lapse of policy and death of Insured, 
can not be deducted where company made no claim for same in 
. answer 148 

In asserting right to extended insurance, beneficiary can not question 

validity of loan upon policy made to pay premiums 168 

Clause of policy authorizing deductlin of I, does not Include I Incurred 

by assured In course of his employment as agent 187 

INDEMNITir INStBANCE. 

Whether bond securing fidelity of "agent" covered transactions In 

capacity of cashier, held for Jury 351 

Surety bond Is construed most strongly against company, which pre- 
pared It 851, 359, 360 

Bond Indemlnlfylng saloon keeper against damages arising from unlaw- 
ful sales contemplates that liquor would not be sold to intoxicated 
persons 862 

Under policeman's bond conditioned on falthfud preformance of duty. 

surety would not be liable to person wrongfully arrested...., 355 

Indemnity bond Is an Insurance contract subject to rule of construc- 
tion applicable to such contracts 359 

Where ind<»mnlty bond is open to two constructions, that one should 

be adopted most favorable to insured 359, 860 

Indemnitor is not liable for costs incurred by insured In groundless 

litigation 360 

An agreement "to become responsible for the preformance" of an un- 
dertaking by another person Is a contract of suretyship 365 

Employe, having obtained Judgment against employer, could not. upon 

insolvency of employer, maintain action against Indemnitor 367 

Allegation that principal had never paid Judgment held sufficient to 
show breach of bond without alleging In terms that conditions of 
bond had been violated 367 

Bond to secure repayment of deposits given as required by N. Y. laws 

secures deposits previously made '. 369 

Guaranty contract, securing payment of bonds, is In the nature of a 
policy Insurance as well as a contract of suretyship, and was not 
destroyed by dissapearance of debt 370 
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INSANITY. 

[See Accident Insurance; Policy; Suicide.] 
Instructions that If beneflclary acted from an Irresistible impulse 
arising from a defect in will caused by diseased condition of the 

mind and not from anger, she was insane, is correct 164 

"I, or any other hereditary disease" contemplates only hereditary I.. 228 
Conversation by insured over phone with daughter shortly before 

his death held admissible on question of his mental condition.. 223 
Opinion of non-expert held admissible to prove that because of 
insured's physical condition he was mentally Incapable of attend- 
ing to payment of dues 240 

"Violation of law." used in policy, contemplates only sane acts 248 

I may be established by opinions of physicians who saw applicant 

during his confinement in asylum 273 

INSOLVENCY. 

[See Distribution; Receiver.] 

Members of insolvent mutual company are bound by decree against 
company ascertaining its liabilities and assessing members to pay 
same 48 

Appointment of receiver works dissolution of company and fixes rights 

of all parties as of date of decree 95, 365 

Agreement of receiver with particular creditors binds all in absence 

of seasonable and proper objectilons 131 

Costs in suits on policies brought before I proceedings are not properly 

part of claims on policies 132 

Expenses incurred by intervening claimants in suit to wind up affairs 

of company are no part of claims 132 

Policies issued in violation of law should be treated as non-existent, 
and holders should recover premiums paid as money had and 
received 131 

Counsel for creditors in action to wind up affairs of company are 
entitled to allowance from fund for services, which were bene- 
ficial to creditors generally 132 

Where Spanish laws required foreign companies to maintain fund to 
protect Spanish policyholders, such policyholders were not entitled 
to share in general assets of company, where funds so impounded 
were sufficient 130 

Assignment for benefit of creditors precludes insured from surrendering 

policy having surrender value for benefit of himself 135 

Rule as to determination of solvency of insurance company given.... 210 

Bank which loaned money to company so that it could secure license 

is not liable to creditors 354 

Expense of examination of insolvent company is a prior lien of its 

allowance would not displace specific prior liens 354 

In action by receiver, complaint held insufficient to show that Supreme 
Court of foreign state had statutory authority to dissolve corpora- 
tion 355 

Decree of final dissolution in receivership proceedings terminates 

executor^' contracts 366 

Appointment of temporary receiver does not cancel policies 365 

Receiver of foreign company may not take assets found in foreign 
state without first satisfying claims of policyholders in such 
state 365, 866 

Holder of pledged policy, who had agreed to pay premiums on that 
specific policy, la. upon 1 of company, excused from further pay- 
ments 384 

Receiver of insolvent mutual company cannot Join in one action all 

members of company severally liable for assessments 418 

Annotation: Right to maintain single suit in equity to enforce sepa- 
rate liability of members of an Insolvent Insurance association 454 

INSTRUCTION. 

[See Jury; Practice.] 
Error cannot be predicated on giving of I favorable to party objecting 61 
An I that Insured should be allowed three-fourths of value of property 
within amount of insurance was harmless where damages assessed 

were less than three-fourths of value of each Item injured 67 

I as to what constitutes "fall of building," considered 106, 107 

Jury should have been Instructed that assured was restricted to a 
recovery of the actual cash value of the property at the time of 
loss 113 

1911-34 
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Creditor as beneficiary can only recover amount of debt and interest. 

and premiums If so agreed 128 

Aunt, with whom insured resided, had I in his life 136 

Policy on life of partner in favor of co-partnership may be assigned 

by latter to corporation succeeding to business 151 

Partners have I in lives of each other , 151 

Issuance of policy to one without I is a wager contract, and is void 

as against public policy 160 

Assignment of policy to one without I, in pursuance of agreement 

made at time of issuance of policy Is void 160 

Relationship of uncle and nephew Is not in Itself sufficient to con- 
stitute an 1 160 

Beneficiary under wager contract can only recover premiums paid 

by him and insured's indebtedness to him 160 

Affectionate relationship between uncle and nephew held admissible 

to rebut idea of wager contract 161 

Any person may insure his life and afterwards assign the policy to 
another having no I if such assignment is not made to cover a 
wager contract 165 

Creditor to have I in life of his debtor must show that there was a 
valid existing indebtedness at time policy was assigned to him, 
the assignment being a wager contract as to all amounts In 
excess of the Indebtedness, and premiums advanced by the 
assignee 177 

Where an insurer pays the proceeds to one without I, Insured's admin- 
istrator may recover the value of the proceeds *of the policy 177 

A policy Is not void because the premiums were paid by one having 
no I in the life of the assured, in the expectation that he would 
receive the benefits 182 

Assignees to whom assured owed money have an I In his life and It 
is immaterial whether policy was originally Issued to them or 
subsequently assigned to them 183 

An assignment of a policy, where not a mere device to cover a gam- 
ing contract, is valid 183 

An assignment of a policy valid at its inception is legal, even though 

the assignee has no 1 188, 211 

Whether assignee had I in life of assignor, held for jury 196 

Where assignee has reasonable grounds of expectation of pecuniary 
benefit from assured's continued existence, he has an Insurable 
interest ^ 196 

Where company accepts premium from one having no I,, it is estopped 

to deny lack of 1 198 

Assignment to beneficiary having no I, is valid to extent of reimburs- 
ing him for amounts paid out by him 198. 270 

Annotation: Validity of assignment of interest In life policy to one 

paying premiums 206 

Relationship of husband and wife gives each an I in others life 220 

A person may insure his own life, paying premiums thereon himself, 

in favor of one having no 1 269 

Policy procured with consent of Insured, but in favor of one having 
no I, who undertakes to pay premiums therefor, is a wagering 
contract 269 

Company having accepted benefits of contract with one having no I 

is estopped to assert its invalidity 270 

Acceptance of premiums from beneficiary estops society to deny I 286 

I Is Incompetent to show liability for damages 444 

INSURANCE COMMISSIONEB. 

[Sep Commissioner of Insurance: Statutes; Taxes and Taxation.] 

Revocation of designation of I as agent for service of process, upon 

withdrawal from state, is effective so far as ciaims of citizens of 

other states are concerned, where such claims were assigned to 

such citizens after withdrawal 180 

Burden of proof is on I to show cause why charter should not be 
granted to voluntary association, where it had complied with 

incorporation laws 251 

Notice of discontinuance of license is necessary in Ohio 268 

Service of process on I is insufficient to confer jurisdiction on benefit 
society under Sec. 641 Ky. St. exempting such societies from 

general insurance laws 804 

Expense of examination of insolvent company is a prior lien If its 

allowance would displace specific prior Hens 354 
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INTOXICANTS AND INTOXICATION. 

[See Intemperance; Policy.] 

Defense that Insurance of Intoxicants was contrary to public policy 

must be pleaded " 22 

Insurance of Intoxicants stored in bonded warehouse Is not agralnst 

public policy 22 

Annotation: Validity of insurance on intoxlcatlner liquors as affected 

by liquor laws 115 

That insured . conducted a grocery In which at times, he sold liquors, 
was not necessarily Inconsistent with statement that he was not 
engaged In sale of intoxicating liquors 156 

"Have you ever used • • • liquors or tobacco to any excess." 

refers to customary or habitual use 163 

"Habit" contemplates frequent repetitions, not occasional or excep- 
tional acts 163 

One connected with the real estate department of a brewing company 

is not connected with sale or manufacture of beer 167 

Where death was caused by intemperate use of Intoxicants there could 

be no recovery, under by-law so providing 209 

Being pecuniarily interested in saloon is engaging In sale of Intoxi- 
cants 214 

By-law prohibiting members from engaging in sale of intoxicants, as 

applying to policies thereafter issued, is valid 213 

Driver and solicitor for brewing company is "engaged in sale of 

intoxicants" within meaning of by-law 242 

"Dally practice" in use of liquors, construed 245 

After inquiry as to "dally practice" in use of liquors, a subsequent 
question: "What has been your practice in the past" held to 
refer to daily practice In past 245 

Waiver of defense of excessive use of liquors, does not extend to 

defense based upon death of insured resulting from use of liquors 249 

Statement by Insured that he was a "merchant" whereas he was 

engaged in saloon business was an evasion of facts avoiding policy 266 

Re-entering liquor business is an "entering into the business" 284 

By-law forfeiting beneflts for engaging in liquor business Is within 

reserved power to amend 286 

Course of- conduct In Insuring persons engaged in sale of liquors 

waives by-law prohibiting such 286 

Instruction that "intoxication" was pretty strong term, held erroneous 302 

Under contract authorising society to "suspend" member engaging 
in sale of liquor engagement in such occupation would not ipso 
facto forfeit his Insurance 304 

By-law forfeiting Insurance for engaging In sale of Intoxicants is 

reasonable 305 

Bond Indemnifying saloon keeper against damages arising from unlaw- 
ful sales of intoxicants contemplates that no sales shall be made 
to intoxicated persons 851 

INVENTORY. 

[See Iron-Safe Clause; Policy.] 
.Annotation: Loss or destruction of I as excusing production as 

required by policy 9 

"Last preceding Inventory" where insured claimed that he made an 

I between time of application and acceptance of policy, held for 

Jury 19 

"Complete Itemized Inventory," construed 62 

Where no I was taken as policy required, there could be no recovery.. 63 
Stipulation that risk did not commence until I had been taken, held 

Inconsistent with insuring clause and without effect 68 

Failure to separate and make I of damaged goods, where policy so 

requires, forfeits insurance 89 

IRON-SAFE CLAUSE. 

[See Policy.] 

Annotation: Loss or destruction of books, etc., as excusing produc- 
tion as required by policy 9 

Whether statement by agent that it made no difference about keeping 

books in iron-safe amounted to waiver was for Jury 44 

"Complete itemized Inventory," construed 62 

Where no Invntory was taken as policy required, there could be no 

recovery 63 



Failure of defendant to appear at time of trial la waiver of trial 

by Jury 87 

"Last preceding inventory," where Insured claimed that he made 

Inventory between time of application and acceptance of policy, 

held to be for Jury 19 

Undisputed evidence raises a question of law 21 

Whether Insured had Informed agent of facts so as to estop company. 

where evidence was Introduced to that efTect, was for J 29 

Whether or not Insured Intentionally fired his stock was for J, and 

their finding that he did would not be disturbed 36 

Where Insured produced evidence sufficient to show extent of loss and 

this evidence was not contradicted, the question of the amount 

of loss Is for the Jury 74 

Whether there was false swearing as to amount of loss was for Jury 106 

Whether "jed top seed*' la grain. Is for Jury 109 

Whether misrepresentation concerned a matter contributing to loss 

Is Jury question 119 

Evdence considered and held that whether mailing of policy was 

Intended as a delivery thereof was for Jury 138 

Whether Insured was in good health at time of delivery is question of 

fact 188 

Whether disease was such as to increase risk was for Jury 189 

Whether insured was guilty of conscious fraud in signing application 

in which agent had perverted facts Is for Jury 164 

Whether copy of application was attached to lost policy was for Jury, 

and instruction assuming that it was attached was erroneous 154 

Whether or not false statements of applicant were made with intent 

to deceive, and whether material, were for Jury 154 

Question of sufficiency of proof of death held for Jury 166 

Authority of agent is question for Jury 165 

Whether Insured made false statements in application is for Jury.... 166 
Although proofs of death showed that assured was in ill health at 

time of delivery of policy, where there was evidence to con- 

.trary, question was for Jury 189 

Whether gun shot resulting in assured's death was caused by accident 

or with suicidal intent was for J 200 

Where there Is conflicting evidence, however slight, the question of 

suicide is for J 201, 241 

Court may Instruct Jury that cancer, tuberculosis, Bright's disease 

are material to risk '. 201 

Evidence considered and held that whether notice of assessment was 

mailed to insured was for Jury 220 

Whether insured's . death was from suicide by taking carbolic acid, 

or whether from overdose of creosote was for Jury 228 

Evidence considered and held that question of suicide was for J 282 

Whether or not insured had failed to disclose a former illness was 

for Jur>' 237 

Where reasonable men might differ as to whether or not insured com- 
mitted suicide, the verdict of the J should stand 266 

Verdict of Jury where evidence conflicted held conclusive 288 

Where point in issue rests upon Inferences to be drawn from other 

facts, the question Is for the Jury 261 

Where plaintiff made prima facie case, she was entitled to have case 

submitted to Jury even though no testimony was ofTered con- 
tradicting defendants evidence of breach of warranty ?.. 280 

Whether assured was aggressor in fight In which he lost his life, the 

evidence conflicting, was for Jury 289 

Instruction that if assured committed suicide they should return 

verdict for one-fifth, otherwise for full amount, was not erroneous 

as Invading province of Jury to fix recovery 291 

Question of waiver is for Jury 808. 826 

Whether statement, as to health was made in good faith was for Jury 316 
Whether mastoiditis was result of prior ear trouble, or a reinfection, 

was for Jury 816 

Where facts are such that reasonable men may fairly dlfTer, question 

is for Jury 819 

Cause of death is for Jury even where highly scientific propositions 

are Involved 829 

Measure of loss is question for J 861 

Whether or not the employe was guilty of negligence is for Jury 377 



UBKL AND SLANDER. 

In an action by an agent for L loss of agency aa result thereof should 

have been specially pleaded 4, 6, 354 

Company is liable for libelous statements of its manager miide in 

conduct of its business 6, 37, 387 

Where agent of one company makes false statements against another, 

the latter, in self-defense, may rebuke him 387 

Where agent referred to company as a "wild-cat," such company was 
Justified in publishing a statement that such agent was guilty of 
fraudulent conduct 387 

UCZINSE. 

[See Agent; Foreign Company; Taxes and Taxation.] 
Contract of unauthorized foreign company insuring property in eGorgia 

cannot be enforced therein 24 

Nature of contract is not determined by certificate of authority; it 

is a matter of afflrmative proof 229 

There is no limitation on legislative power In levying L taxes 253 

Notice of discontinuance or revocation of L Is ne<5eBsar^ in Ohio 262 

That foreign corporation was licnsed as a fraternal, was not conclusive 

as to its plan of business 292 

Bank which loaned money to company so that It could secure L is not 

liable to creditors 4. 6, 354 

Payment to State of |3 per $100 of premiums received, required by 

laws of Indiana, is for taxes and not for L 372 

Corporation cannot be licensed to act as agents in Pennsylvania 378 

Foreign company has no absolute right of recognition beyond limits 

of state which created it, and other states may impose such 

terms and conditions on it as It sees fit 401 

Legislature may classify Insurance corporations and impose upon them 

dtfTerent rates of license taxes, and such classification cannot be 

questioned by courts 402 

Tax on gross premiums, Imposed by S. D. laws, is a L tax, and does 

not exempt company from taxes on tangible property 402 

Foreign company is not liable for L fees during time it did business 

in state without authority *. 442 

In action on premium note, authority of insurer to do business Is 

matter of defense 448 

LIEN. 

[See Incumbrance; Ownership.] 
Advancement of premiums by agent creates no L in his favor on 

proceeds 4 

Assignee who pays premiums has L therefor even though assignment 

is void 196 

L does not attach to vessel for premiums paid by broker at request 

of owner 845 

Expense of examination of Insolvent company Is a prior lien if its 

allowance would not displace specific prior liens 354 

Holder of mechanics L has no claim on proceeds of policy payable 

to insured or a mortgagee 6, 8, 358 

Surety on contractors bond is not liable for mechanics L on property 

of municipality where» under the law, such L> are invalid 410 

LIFE TENANT. 

[See Insurable Interest; Ownership.] 
Where trvst estate was created, premiums were not to be pro rated 

between L and remaindermen 367 

Life-tenant cannot be required to use proceeda in repairing building. . 871 
PrenUums should be apportioned between L and remainderman 897 

UGHTNINO. 

[See Bxploslon; Policy; Risk.] 
Witnesses who were not at scene of loss until 70 days after loss, 

could not testify as to what evidences of Ufirhtnlng they saw 56 

UMITATION OF ACTION. 

[See Policy; Statutes.] 
Statute providing that policy T^ to less than one year shall be void, 
applies to policies previously issued; it does not Impair contracts 
previously made limiting actions to 6 months, as statute affects 
only the remedy 49 



Assignment of policy to secure loan held to be pledge and not chattel 

mortgage 166 

In action on policy payment of lonn nred not be pleaded 157 

Parties to contract of pledge may by agreement provide manner of 

enforcement not contrary to law 157 

L contract. In so far as it imposes penalty on Insured for non-pay- 
ment of loan. Is invalid 157 

Surrender of policy by Insured without the consent of beneflcikry, in 
consideration of a L does not deprive such beneficiary of right 
to recover 170 

Whether repayment of loan was to be made as policies were col- 
lected, or whether payznent was not to be made untill all of the 
policies were collected held for Jury 879 

Holder of pledged policy, who had agreed to pay premiums on that 
specific policy, is, upon Insolvency of company, excused from 
further payment 884 

Where company had knowledge of collateral agreement of soliciting 
agent to procure L., it could not accept part of agents act with- 
out accepting all 421 

Sec. 36 N. Y. Ins. Laws, prohibiting officers of company from receiv- 
ing money for aiding in L, is independent of penal laws 442 

Deposit made by officer to be paid upon demand is not a "loan" 

within Sec. 36 N. Y. Ins. Laws 442 

LOCATION OF PROPERTY. 

[See Forfeiture; Policy; Risk.] 
No recovery can be had for property destroyed after removal to 
another house under policy Insuring same while contained in 

certain described house 78 

Where company executed policy of general character as to place and 
property, and put same in hands of agent, it could not thereafter 
say that agent exceeded authority by issuing policy outside of his 
authorized territory 106 

LOSS PATABLK CLAUSE. 

[See Distribution; Policy.] 
Enlorsement making payable to mortgagee under present or any 
future mortgage, held to apply to mortgage arranged for at time 
of endorsement but not delivered until later day 61 

MAILING. 

[See Assessments; Premiums.] 
Contract is complete as soon as letter of acceptance Is deposited in 

mall 48 

Policy Is delivered when put In mail 188 

Acceptance of application, and M of policy to agent for delivery to 

assured completes contract 202 

Evidence considered and held that whether notice had been mailed to 

insured at his last regular address was for Jury 220 

Proof of M letter Justifies Inference that it was received by addressee 266 

MANDAMUS. 

[See Action; Practice; Remedies.] 
Officer of mutual benefit society, wrongfully removed, may compel 

relsntatement by M 288 

Costs of M proceeding! to compel reinstatement of officers were 

properly taxed to society 289 

Burden of proof is on commissioner to show cause why certificate of 

incorporation should not be granted to voluntary associailcn. 

where it had complied with law 261 

M will not lie to compel reinstatement to membership In foreign 

association 281 

When courts will mandate commissioner as to matters within his 

discretionary powers 416 

MARINE INSURANCE. 

tSee Policy.] 

Loss of cargo "by total loss .of vessel," construed 841 

Allegation that property "was by the perils of the sea wrecked and 

totally lost" Is sufficient allegation of loss 841 



Under policy insurlnfr agains: Iobs of profits, M Is percentage of profits 

on amount of damages sustained 21 

Claim of company that it was liable for no more than what it 

would cost to replace goods should be pleaded 22 

Manufacturers cost of replacing whiskey Is not cost of raw material 
and labor required to make it, but is cost of replacing It by like 
product » 23 

Where product has changed In value between time of manufacture and 
of loss Insured is not limited to recovery of cost of article, but 
may recover its actual value 23 

M on household goods is amount that it would cost to replace them... 80 

Where loss was payable 60 days after notice, interest should be 
counted from that time if amount of loss was then ascertained, 
otherwise from date of ascertainment of such loss 62 

On Instruction that under three-fourths value clause, insured should 
be allowed three-fourths of value of property within amount of 
Insurance on property was harmless where damages assessed 
were less than three-fourths of value of each item Insured 67 

Adjustment made as provided by policy is conclusive evldnce of the 

amount of loss 71 

Where insured produced evidence sufficient to show extent of loss and 
this evidence was not contradicted, the question of the amount 
of loss Is for the jury 74 

Clause of policy providing for pro rata reduction of loss to corres- 
pond with rates of other companies is void 75 

Where three-fourths of value of articles destroyed amounted to face 

of policy, insured could recover full face of policy 78 

Insured may recover for loss by theft where such was one of the 

consequences of the Are 88 

Where city ordinance forbade reconstruction assured, under rent 
policy, could recover as for the time It would have taken to 
reconstruct building 88 

Income of building at the tlitie of Are is admissible to show what 

income would have been during period of reconstruction 88 

Valued policy law does not apply to policy insuring against loss of 

rents 87 

Statute providing for penalty and attorney's fees applies to policy 

insuring against loss of rents 89 

Under valued policy where there has been total loss, insured may 

recover face of policy regardless of actual value of building 91 

Under Ark. laws assured may recover penalty and attorney's fees 

if policy Is not paid within prescribed time 92 

Under valued policy law, policy limitation on amount of recovery if 

civil authorities prevent repairs, is invalid 96 

Jury should have, been instructed that assured was restricted to a 
recovery of the actual cash value of the property at the time 
of loss 118 

Policy, void because of procurance of other insurance, pro rates with 
t-hc subsequent policy under the clause in the latter that liability 
shall be prorated with "other Insurance whether valid or not"... 114 

Assignment of policy to extent of interest of assignee at time policy 
becomes claim entitles assignee to recover amount which insured 
then owed him 144 

Beneficiary under wager policy may recover premiums paid by him, 

and insured's indebtedness to him 160 

Company is liable for fraudulent representations of agent as to pro- 
visions of policy to the extent of the premiums paid with interest 171 

A creditor, who to secure himself, insures the life of his debtor for 

his own beneflciary, is entitled to the entire proceeds 188 

Where policy promises to pay proceeds of one mortuary assessment, 

burden is on company what this would have amounted to 198 

Sec. 55 N. Y. Laws, limiting amount of Insurance on lives of children, 
does not prohibit issuance of two or more policies exceeding 
statutory amount 199 

Contract to pay proceeds of one assessment not to exceed $2,000 was 

not an agreement to pay $2,000 216 

Amendment of by-law defeating right of beneflciary to have one 
assessment per month made, thereby reducing benefits, was an 
impairment of contract 217 

I'nder N. Y. Safety Reserve Fund contract made in 1884, beneficiary 
wes entitled to have assessment made upon all members of asso- 
ciation, and not only on Class A 217 
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Insured Is not entitled to Interest from liability company on Judgment 
In favor of employe between date of rendition below and affirm- 
ance on appeal S84 

Liability company is liable to employer for costs of suit unsuccessfully 

defended by it 884 

Where liability was limited to 16,000, company was not liable for 

Inferest on Jud^rment for $5,000 pending appeal 448 

Costs of court were not damages on account of accident, and were 

not within policy provision limiting amount of liability 448 

Annotation: Liability of indemnity company to compensate insured 
for expenses incurred in successful defense or compromise of 
action 444 

Surety on an official bond is liable for any sum which principal 
failed to turn over with interest and costs, but not for costs of an 
independent action by one claiminer to have been aggrieved by 
defalcation of such principal 451 

Where company's liability was limited to $5,000 and costs, recovery 

could not be had for Interest on a $6,000 Judgment 419, 448 

Divorced wife, for whose benefit court had required husband to take 
out policy could not upon lapse of policy recover face value of 
policy in action on the decree giving divorce and alimony 438 

BIEDICAL EXAMINATION. 

[See Statutes.] 
Reinsurer cannot require M of member of reinsured company to 

entitle member of latter to benefits of reinsurance contract 164 

MEDICAIi EXAMINEB. 

[See Physician.] 
Testimony of M that he recommended risk not upon applicant's 
■tatement but upon his own examination was competent to show 
that assured did not have disease which company claimed she 
did 204 

[See Fraternal Benefit Orders; Mutual Company.] 
Beneficiary in benefit certificate is not a "member" 224 

BDBNTAL CAPAGITT. 

[See Insanity.] 

[See Contract; Uutra Vires.] 
Where company merged with another company without consent of 
certain stockholders, such stockholders were entitled to judgment 
for value of their stock , S92 

BOSREPBESENTATION. 

[See Application; Materiality; Representation; Warranty.] 

That household furniture clause in policy embraced articles not owned 

by insured, did not constitute a M 42 

Statute providing that false statements in application shall be no 
cause for forfeiture unless material, applies to covenants of 
warranty contained in policy 71 

Where a company did not rescind for fraud but gave notice of cancel- 
lation at expiration of ten days, it was liable for loss occurring 
within that time , 81 

M of value is immaterial to risk 91 

Request for proofs of loss with knowledge of facts avoiding policy, is 

a waiver of forfeiture 91 

False statements in application as to matters not relied upon by com- 
pany, to ftirnlsh no grounds for rescission 167 

Statute providing that M shall not avoid Recovery unless material, 
was intended to abolish distinction between repsesentations and 
warranties 176 

False statements in application if material to risk avoid pollcy.200, 273, 317 

Statutory provision that M shall not effect forfeiture unless material, 

does not change law of warranty as to material facts 246 

False answers as to material facts avoid policy regardless of whether 

answers are warranties 278 




oogle 



Assignment of mortgage by mortgagee to third person, passes no 
rights to assignee In policy payable to mortgagee as his Interest 
may appear 62. 102 

No duty rests upon mortgagee to furnish notice of loss forthwith, 
but he must give notice within reasonable time as to matters he 
may be reasonably expected to know 62 

M on boilers, dynamos, etc., attached to real estate is not a chattel 
M. even though habendum clause refers to property as "real and. 
personal" 64 

Stipulation In M that it is to be taken as an assignment of mortgagor's 
interest In event of loss, is not an assignment, but merely an 
executory contract 65 

Clause of policy protecting mortgagee without regard to any act or 

omission of mortgagor is not against public policy 66 

Where mortgagee procured insurance which by terms of M was charge- 
able to M debt, payment to mortgagee discharged M debt to that 
amount 68 

Giving of chattel M not authorized by law, does not affect title of 

insured and is not an in cumbrance 7R 

Where company has notice of M when policy is issued it is estopped 

to afterwards defend on ground that assured is not sole owner.. S3 

"If the subject • • • be or become encumbered by chattel mort- 
gage," has no reference to mortgage of part of property, but only 
incumbrance in its entirety 84 

Failure to make inquiry as to existence of Incumbrance is a waiver 

thereof 88 

Where mortgagee had not been in possession of goods, court should 

not have required him to furnish bill of particulars 87 

Mortgagee to whom policy is payable occupies position of "the In- 
sured" and may furnish proofs of loss , 90 

Mortgagee, under standard M clause may recover, notwlthatandine: 

assured's false warranty that he was sole owner 93 

Furnishing proofs of loss Is not condition precedent to action by 

mortgagee unless policy so stipulates 98 

Act of assured selling debris would not forfeit rights of mortgagee.... 98 

Where a mortgagee assigns M he cannot recover on policy for loss 

before transfer, as he has no interest to be made good 102 

Provisions of standard policy with reference to proceedings after loss 

do not apply to mortgagee 108 

Mortgagee, know^lng that mortgagor was agent of Insurer, could not 
recover on policy Issued by agent to himself unless it was shown 
that company knew of or ratified Issuance of policy 104 

Mortgagee has Insurable interest in mortgaged property and may 

Insure same for his own benefit 108 

Where mortgagee insures property for own benefit he is not obliged 

to apply proceeds to M debt 108 

Where mortgagee Insures property for own benefit, the insurer, upon 
payment of a loss to such mortgagee is subrogated to his rights to 
the extent of such payment 108 

Where mortgagee insures property for own benefit, there is no privity 
between mortgagor and insurer, or between mortgagor and mort- 
gagee as to the Insurance 108 

Assignment of policy to secure loan held to be pledge and not chat- 
tel M 156 

"Chattel mortgage" defined 156 

Mortgagee, holding second mortgage, could require first mortgagee to 
exhaust the property on which it had an exclusive lien before 
proceeding to satisfy its claims out of other property on which 
both had claims 858 

Mortgagees were not entitled to reimbursement for premiums paid by 

them, where not paid under any authority contalnetd in mortgage 405 

Under policy payable to mortgagees, as Interest may appear, neither 
party may disregard such application even though at time of 
loss debt was not due 416 

Failure of mortgagor to Insure for benefit of mortgagee, will not Jus- 
tify appointment of receiver, as mortgagee may take out Insur- 
ance for own benefit 434 

Mortgagee, as against trustee in bankruptcy of mortgagor, has no 
lien on proceeds of policies covering mortgagor'^ property except 
as to that property covered by mortgage 450 

Mortgagee, holding second M. could require first mortgagee to exhaust 
the property on which It had an exclusive lien before proceeding 
to 9atlsfy its claim out of other property on which both had 
claims , 358 

1911-85 
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AsBeBBinent for taxation Is not rendered void because of omission of 

word "Fire" from name Cosmopolitan Fire Ins. Co 368 

Sale of Insurance business held not to carry with it right to use name 
under which business was formerly conducted, without consent 
of seller 888 

That B was trading as B & Co., in violation of partnership law. was 

no defense to insurer 898 

^'Traveler's Insurance," is generic or desorlptive, and cannot be ap- 
propriated 403 

Use as N of generic or descriptive terms will not be enjoined unless 

reasonably certain to bring about unfair competition 403 

NEOUO£NCE. 

[See Accident Insurance; Policy.] 

Fire insurance patrol Is liable for damages by Its negligence 9 

That assured could not read or write was not obJectlon|ibIe on the 
ground that such inability would not excuse compliance with 
policy 80 

Whether insured used due diligence to maintain sprinkler system In 

good working order at all times under the evidence was for Jury 81 

failure to read policy Is not negligence, as assured may assume that 

it conforms to application 194 

Failure of intelligent person to read application before signing same 

is N 195 

"Negligence," defined 877 

Whether or not an employe was guilty of N held to have been a Jury 

question 377 

That wrong-doer paid loss over amount of Insurance, was admissible 

In action by Insurer to show that fire was negligently set out 427 

Where It was policy of railroad company to pay tire loss regardless of 
legal liability, fact of payment was no evidence of X in action 
by insurer ". 427 

Railroad company was not liable for Are set by locomotive where it 

exercised due care 428 

That other fires occurred was admissible to prove N, where wrong- 
doer claimed that Its engines were properly equipped 428 

Surety on bond of officer of state institution Is not discharged by 
reason of N of other state officers charged with supervision of 
such officer 444 

NEXT OF KIN. 

[See Beneficiary; Fraternal Benefit Orders.] 

NOTICE. 

[Pee Condition Precedent; Policy; Proofs of Loss; Statutes; Waiver.] 

Knowledge of agent Is Imputed to company 4, 55, 84, 164 

N given by subrogee of owners right Is sufficient compliance with 
statutory requirement that N be given by owner, his agent or 
attorney 8 

Under the standard mortgage clause the mortgagee is under no obli- 
gation to give N 18 

Whether N was given written reasonable time was for Jury 15, 399 

Sen-Ice of proofs of loss Is sufficient compliance with requirement of 

written N, If made In time 16 

Requirement of "Immediate notice" Is satisfied, if griven with due 

diligence, and without unnecessary or unreasonable delay 15 

Where no objection was made for failure to give notice of loss, the 
Jury were Justified In finding that the acceptance of proofs of 
loss was timely notice of the loss 16 

Any defects in N of loss required by statute could be waived by 

company 31 

Policy requirements of sworn statement of loss, and appraised are in 
conflict with Sec. 6, C. 170, X. H. Pub. St., and are not condi- 
tions precedent 31 

Cancellation N signed "R. W. Osburn, Manager" given and received 

as N of company was sufficient . . . .' 46 

Cancellation N need not be in any particular form so long as distinct 

N that company has canceled policy 46 

Mistake In X of cancellation designating wrong day upon which 
cancellation became effective docs not impair sufficiency of N 
as X of cancellation was of day when five days had actually expired 46 

Knowledge acquired by countersigning agent In transaction of busi- 
ness of company is notice to company 65 



Delirious condition is no excuse for failure to give N 821 

Inability may excuse failure to give N prescribed by statute, but 
contractual aKreement to give N within certain time is not 
exercised by inability 321 

Equity cannot relieve against forfeiture for failure to give N as con- 
tract requires 321 

Failure to give N of disability does not work forfeiture unless policy 

so provides '. 323 

Under policy, where claim was made only for death benefits, it. was 

unnecessary 10 give preliminary N of disability *..... 83*1 

By sending officer to make investigation within time stipulated for 
furnishing notice and proofs of death, such N and proofs were 
waived 331 

Requirement that proofs of loss be sent to home office is not complied 

with by sending same to local office 336 

Under statute providing that limitations of actions to less than one 

yearr, requirement of N within 10 days is void 332 

Although insured did not give N within ten days of beginning of 
Illness. If, after giving N, the illness continued for 26 weeks, 
insured was entitled to Indemnity for that period 339 

Requirement of "prompt notice" is valid and binding on insured, 

notwithstanding it may have been of no benefit to company 346 

Notice given 30 days after loss was not "prompt notice" 346 

Bond conditioned on faithful performance of duties by agent is con- 
tract of suretyship, and no N of obligee's acceptance of bond is 
necessary 357 

Reasonable time is ordinarily question of fact, but if facts are undis- 
puted It is for court 359 

Notice given twenty-onedays after default of contractor held not 

within reasonable time 360 

Where principal promised to remedy defects, and obligee supposed 
same had been done, it was not incumbent on him to notify _ 
surety 374 

Where Insured did not attach to N of loss a copy of account showing 
prior experience with customer, as credit kidemnity bond required, 
there could be no recovery 876 

Notice given to surety four weeks after knowledge of employes' dis- 
honesty held not within reasonable time 377 

Provision of agency contract that no action is maintainable until ten 
days after service by registered letter of written claim, can not be 
insisted upon where personal demand was made 884 

Furnishing N to liability company within ten days, as policy required, 

is condition precedent to right to sue • M6 

Burden is on Insured to prove that notice was given within time stip- 
ulated in policy 896 

Requirement of liability policy that employer give N of accidents, 
whether claims are made or not, only impose upon him duty to use 
due care to acquire Information 896 

Although obligee did not give N at time contractor defaulted; but did 

give N when work was subsequently abandoned, surety was liable. 410 

Provision in fidelity bond as to N of default held to be a condition sub- 
sequent to be pleaded and proved by Insurer 487 

OCCUPANCY. 

[See Use and Occupancy.} 

Burden of proof Is on Insured to show that change of O did not con- 
tribute to loss 21 

Possession as sheriff under legal process would be such occupancy as 

would satisfy policy requirements 82 

"Occupied as a saloon*' were words of description, and did not mean 

that building should be devoted to that purpose 82 

Burden of proof is on company to show that change of occupancy in- 
creased risk 32 

OCCUPATION. 

[See Accident Insurance: Increase of Risk; Policy.] 
One connected with the real estate department of a brewing company 

Is not connected with sale or manufacture of beer 167 

Annota.tlon: Waiver of provision as to change of occupation by con- 
tinued receipt of dues 211 

Having knowledge through proposal, of Insured's O. company is 

estopped to set up false warranties in application 212 



Annotation. Character of insurance or company referred \o by question 
in application for life or accident insurance as to other insurance 
or as to previous rejection of application 140 

Omission to inform insurer of facts relating to over-insurance of vessel 

was a non-disclosure of material facts 248 

OTERIXSURANCE. 

[See Additional Insurance; Other Insurance.] 

Oy£B-yAI.UATION. 

[See Valuation.] 

OWNERSHIP. 

[See Mortgage; Pleading; Policy; Title.] 

Purchaser in possession under contract of purchase is unconditional 

and sole owner 6, 86 

Unconditional sole O is not violated by existence of Hens or Incum- 
brances 6. 13 

Misstatement as to title, honestly believing same to be true avoids 

policy 17 

Knowledge of agent of nature of insured's title estops company to 

claim forfeiture 17, 2B, B6, 84, 91, 92 

Existence of unrecorded chattel mortgage does not violate condition 

as to sole O , 24 

Knowledge of agent that insured held property as executor estops 

company from setting up sole O clause in defense 26 

Owner of one-half of party- wall has Insurable interest In easement 

of support 26 

Change of title by will or descent does not avoid policy 27 

That building was on leased ground was waived where insurer failed 

to make inquiry 88 

Statements of account made by former owner to bank showing aggre- 
gate amount of bills receivable at time subsequent to sale to 
insured held Inadmissible on question of O .* 89 

Lessee of building who insured improvements made by him aa his 
own. could not recover rental value; he might have insured his 
leasehold interest 40 

Change of O without consent forfeits insurance .41, 46 

Witness may testify that crop of rice belonged to insured, where 
evidence showed that Insured had paid for harvesting crop, and 
that crop was stored in her barn 84 

That insured's Interest was not sole O is matter of defense, and need 

not be averred in complaint 64 

Giving of chattel mortgage not authorized by law, does not affect 

title of Insured and is not an incumbrance 76 

Deed with defeasance clause does not effect change of 88 

As against insurer deed may be explained by a parol evidence 88 

Where company has notice of mortgage when policy Is issued it is 
estopped to afterwards defend on ground that assured is not 
sole owner , 88 

Where soliciting agent knew of existence of chattel mortgage, policy 

condition as to sole O is waived 84 

"If the subject • • • be or become encumbered by chattel mort- 
gage," has no reference to mortgage of part of property, but 
only Incumbrance in its entirety 84 

Under defense that assured was not sole owner, where company failed 
to prove existence of tax certificate outstanding against assured 
at the time of the issuance of policy, there was a failure of proof 86 

Issuance of tax certificate does not change O before tax sale 86 

Stipulation as to sole O does not distinguish between legal and equita- 
ble title and latter is sufficient 86 

Knowledge of agent that Insured's title was a "homestead entrsr" 

estops company to claim forfeiture because O was not in fee... 91, 92 

Homestead entryman has insurable interest 92 

Statement in proofs of loss that interest was in fee, whereas it was 

only a homestead entry, did not constitute fraud 92 

Burden is on company to show that assured Is not sole owner 92 

A deed conveying land and warranting that minor heir will convey 

upon reaching maturity, constitutes grantee sole owner 92 

Mortgagee, under standard mortgage clause may recover, notwith- 
standing asaured's false warranty that he was sole owner 93 



Where partlea Insured "Morris et al. (See Schedule)" and schedule 
named plaintiff as one of the insured, plaintiff was one of the 
parties to the contract 389 

Where an indemnity company paid a loss, and was subrogated to 

rights against wrong-doer, it was the real P in interest 409 

Receiver of Insolvent mutual company cannot Join in one action all 

members of company severally liable for assessments 418 

Where company looks to agent for premium, he is owner of debt 
arising from extending credit to assured for premium, and may 
sue therefor in own name 419 

Treasurer of state, and not successor to officer of state institution, 
was proper party in action on bond of ofBoer who had em- 
beszled funds 44S 

Failure to demur to complaint is a waiver of any objection as to 

party-plaintiff 448 

Action on statutory bond of a foreign insurance company, may be 
maintained by any one who has recovered Judgment against 
principal in the bond 447 

There is no privity between employe and company indemnifying 

employer, and employe cannot sue indemnitor 460 

PABTNEBSHIP. 

Policy on life of one partner in favor of P may be assigned by P to 

corporation succeeding to business 161 

Partners have Insurable Interest in lives of each other 161 

Fact that B was trading as B & Co., in violation of P law, was no 

defense to insurer 396 

PAYMENT. 

[See Evidence; Premium; Settlement; Waiver.] 

Where check was refused on grounds other than that it was not legal 

tender, it was not error to admit It in evidence 65 

P of premium may not be made by canceling debt of agent 80 

That the company neglected, and refused to pay loss is sufficient 

allegation of non-payment 98 

Where mortgagee Insures property for own benefit he is not obliged 

to apply proceeds to mortgage debt 108 

Where a company denied that any amount became payable on date 
alleged in complaint or at any other time, such denial raised an 
issue as to time when idss was payable 98 

Denial of liability either before or after suit was no waiver of time 

fixed for P of loss 98 

Policy providing for P of semi-annual Installments did not create a 

trust, but a debt, which was assignable 188 

Defense of P of premium note should be specially pleaded 150 

Where policy does not stipulate that non-payment of premium note 
will avoid it, failure to pay such note would not forfeit the 
policy 166 

Tender of Insufficieht amount as P in full if ticcepted operates as 

accord and satisfaction 187 

Where company took indemnity bond from beneficiary to whom pro- 
ceeds were paid. It was estopped to say that such P was in trust.. 198 

P to assignee, who advanced money to assured to be used in gambling 
transactions, did not release company from liability to assured's 
executor 199 

Execution of note for first premium held to have constituted P 203 

Payment into court, where one of claimants is outside of statutory 

class entitled to take, does not affect rights of other claimants.. 214 

Agreement whereby company paid part of loss and loaned owner sum 
in dispute to be repaid if recovered from other companies, did 
not constitute voluntary payment of full loss 846 

That wrong-doer paid loss over amount of Insurance, was admissible 

In action by insurer to show that fire was negligently set out... 487 

Where it was policy of railroad company to pay fire loss regardless 
of legal liability, fact of payment was no evidence of negligence 
In action by Insurer 427 

Acceptance of check, where payee indorsed same "accepted in part 

payment," did not amount to accord and satisfaction 468 

PENALTY. 

[See Statutes.]* 
Statute providing for P and attorney's fees applies to policy insuring 

against loss of rents 89 



Allegation of performance of all conditions on his part to be per- 
formed, is not equivalent to allegation of performance of condi- 
tions of policy 25 

Complaint alleginsr that although policy was issued in name of one 
of complainants, who was executor of the estate, of which agent 
knew, is sufficient against demurrer 26 

Permission to amend pleading so as to conform to proof, in absence 
of proof that other party was misled, is within discretion 
of court 89 

Where action is by one other than insured, complaint must allege 

facts showing right to sue 60 

That insured's interest was not sole ownership is matter of defense, 

and need not be averred in complaint 64 

Appearance held waiver of misnomer 6S 

To take advantage of conditions of policy for appraisal of loss, com- 
pany must plead disagreement as to amount of loss prior to com- 
mencement of suit • 77 

Fraud must be specially pleaded 80, 173, 198 

Failure of assured to name appraiser is not defense unless P show 

a disagreement . . # 94 

That the company neglected and refused to pay loss is sufficient 

allegation of non-payment 98 

Where a company denied that any amount became payable on date 
alleged in complaint or at any other time, such denial raised an 
issue as to time when loss was payable 98 

Plaintiff need not allege character of title or interest in property 
stated in policy; only an Interest to extent of claim need be 
set up 108 

Allegation that plaintiff furnished "as particular an account of the 
loss as case would admit" held sufficient, where policy did not 
specify character of such proofs 109 

Plaintiff must plead and prove conditions precedent; breaches of 

warranty must be pleaded and proved by company 109 

Where complaint was on executed contract, and proof showed merely 

an executory contract, the variance was fatal 110 

Under statute requiring application to be attached to policy, it was 

proper to strike application from complaint where not so attached 128 

Complaint on policy held to set forth cause of action 141 

Defense of payment of premium note should be specially pleaded.... 150 

Answer, in action on premium note, failing to allege that note in 
controversy was given for policy alleged to have been canceled, 
is insufficient 160 

Complaint must allege death of insured; allegation of presumptive 

death is not sufficient 150 

In action on policy payment of loan need not be pleaded 167 

In action against third party for fraud in procuring issuance of incon- 
testable policy, company must plead such fraud with certainty.. 17^ 

To sustain a plea of fraud it must be alleged that the statements 
were made with intent to deceive and that they related to mat- 
ters material to the risk, and that such representations were 
relied upon by the party setting up such fraud 17S 

By answering bill of interpleader, which showed that one of claim- 
ants was entitled to fund, the defects in such bill were waived.. 208 

Answer in action against society filed In name "Funeral Benefit Depart- 
ment" of said society should be taken as filed by said society .... 208 

In plea that Insured was violating law at time he met death, by 
attempting to kill another, defendant should have alleged that 
such acts were not in self-defense 212 

Complaint, which alleges in present tense, existence of by-laws, but 
which falls to show their existence at time of members death 
is insufficient 222 

Facts constituting estoppel must be pleaded 280 

Tender must be pleaded and proved to entitle company to rely on 

misrepresentations as defense 230 

Amended complaint for different amount was not a new cause of 

action so as to be affected by statute of limitations 287 

Granting of leave to amend answer after case was called for trial was 

within discretion of court 261 

Sufficiency of answer to show insured's ineligibility to membership, 

considered 267 

Bill of Interpleader Is not proper remedy to test validity of policy.... 286 



Parties to contract of P may by agreement provide manner of en- 
forcement, not contrary to law 157 

Contract of P in so far as it imposes a penalty on insured for non- 

pa^'ment of loan is invalid 157 

Holder of pledged policy, who had agreed to pay premiums on that 
specific policy, is. upon insolvency of insurer, excused from 
further payments 884 

POISON. 

[See Accident Insurance; Policy. 1 
"Poison taken or administered" means internal taking:, and did not 

exclude death resulting from contact with poison ivy 822 

Exception of death resulting from poison administered or Inhaled, 
does not cover medicine administered In good faith to alleviate 
pain 329 

POUCEMBN'S RELIEF ASSOCIATION. 

[See Assessment Companies; Fraternal Benefit Orders.] 
Dismissal from police force under pension law is such a dismissal 

within by-laws of P as to entitle member to benefits 88 1 

POLICY. 

Where policy requires P to be made within certain time, but provides 
no forfeiture for default, failure to furnish P within time specified 

merely postpones right of action 76 

[See Certificate; Constitution and By-Laws ;< Contract; Statutes.] 

Policy providing for payment of semi-annual installments did not 

create a trust, but an assignable debt * 188 

Act of company satisfying loan out of net value of policy was not 

a "surrender" of the policy within the Mo. Non-forfeiture law.... 147 

Pledge for loan is not a "surrender" within meaning of Mo. Non- 
forfeiture law 148 

Under participating P, insured was not entitled to have a proportion 
of profits applied to purchase of extended insurance, where 
under terms of P such profits were not to be distributed until end 
of accumulative period 158 

Provision in industrial policy, that if death occurs from accident 
within six months full amount will be paid, Is not In violation 
of Mass. law requiring that life and accident Insurance must be 
written In separate and distinct poHcies 158 

An insurance company after electing to do business on the non- 
partlclpatlng plan may not give retroactive benefits to existing 
policyholders by reducing premiums or Increasing benefits 166 

Incontestable clause Inures only to benefit of assured and his bene- 
ficiary and cannot be invoked by stranger to contract 178 

Stipulation that no obligation Is assumed unless assured was in good 
health at time of delivery of policy is inconsistent with incon- 
testable clause 188 

"Incontestable from this date" precludes defense of fraud 288 

Payable to "S and heirs" has reference to heirs of beneficiary, and 

not heirs of insured 246 

There was no "conviction of felony" where Insured died pending 

appeal from conviction in lower court 847 

"Violation of law," as used in policy, -does not contemplate Insane 

acts 248 

"Good health" construed 249 

"Permanent paralysis of either extremities" covers paralysis of hand 258 

"Total disability," construed 268 

Condition as to good health at time of delivery of policy does not 

apply to a delivery of a new certificate to a new beneficiary 866 

Woman, with whom insured lived, believing her to be his lawful 

wife, is a "wife" within meaning of policy 268 

"Legal representatives related to member as ," construed 298 

"Legal representatives" mean insured's "executors, administrators or 

assigns" 126, 298 

Incontestable clause of benefit certificate should be construed liberally 

against society 298 

"Immediately disable" held to relate to weekly indemnity and not to 

indemnity for death 607 

Death from accidental injuries "Independently of all other causes," 

construed 809 



"No «uch statement shall avoid the policy unless contained In a 

written application," as used in Minn. Standard policy, construed 19S 

"Representations" and "warranties" distingrulshed 22S 

"Insanity, or any other hereditary disease" contemplates only heredi- 
tary insanity 228 

"Illness" does not contemplate ailment of a triflinar or temporary 

nature 287 

Althouerh P provides: "each and every part (of application) shall 
be held to be a strict warranty," statements in application are 

repvesentations 278 

Annotation: What reference in policy to application will make it 

part of policy 464 

Compliance with condition as to arbitration is condition precedent... 82 
Loan agreement Is not indivisible part of contract, but is collateral 

thereto 118 

"Net value" construed 12» 

"Occupation" defined 814 

"Experience" as used In credit indemnity policy, defined 876 

"Loss" and "liability," as used in indemnity policy, distinguished 884 

"Windstorm," as used in tornado policy, defined 401 

Policy held to have taken effect on day It was dated and not at time 

of delivery 187 

Upon acceptance of policy Insured becomes bound by forfeiture pro- 
visions contained therein 6 

Gasoline "stored or kept" does not Include gasoline In a stove belnff 

used for cooking purposes 2 

"Kept or allowed" has reference to habitual keeping of gasoline 38 

Except loss caused "directly or indirectly" by certain causes, and then, 

after a semi-colon, "or for loss • • • occasioned by • • • 

earthquake" does not except loss caused indirectly by earthquake 1 

Exception of loss caused "directly or indirectly by Invasion • • • 

or by order of any civil authority" excepts loss caused Indirectly 

by order of civil authority 41 

"Loss caused directly or indirectly by • • • earthquake • • • 
or (unless fire ensues and. In that event, for damages by fire 

only) by explosion of any kind," construed 88 

If building, or any part thereof fall, except as result of fire, con- 
strued 32, 88 

"Fall of building" means fall of substantial part which would destroy 

its distinctive character as a building 106, 107 

Annotation: Fall of building clause in fire policies 114 

"Increase of hazard" has reference to chaneres in conditions upon 

Insured's premises, and not on those adjacent 84 

"Hazard" defined 35 

"Moral hazard" defined 86 

"Increase of hazard" refers to hazards resulting from physical 

changes 86 

Annotation: Effect of temporary condition which ceased before loss, 
under general provision agrainst increase of risk, or specific pro- 
vision against certain condition 116 

"Complete itemized inventory," construed 68 

Stipulation that risk did not commence until inventory had been 

taken held Inconsistent with insuring clause and without effect 68 
P insuring building and personal property for single premium is 

divisible as to personal property without the building 74 

"Immediate notice" means within a reasonable time 807 

Policy is contract of state where countersigned 76 

Self-destruction as result of insanity is not suicide 260 

"Suicide is voluntary and intentional act of self-destruction" 288 

"$ other concurrent insurance permitted" does not authorize 

procurance of other insurance without consent 18 

Provision for forfeiture for procurance of other insurance "whether 

valid or invalid" is enforceable 87 

Provision avoiding policy for other insurance taken without com- 
pany's consent Is valid 72 

"As Interest may appear" means Interest at time of loss: conse- 
quently a second mortgage to the same mortgagee without con- 

sont would not avoid recovery 7 

Mortgage clause creates a new and distinct contract with mortgagee 

bejiond the control or effect of any act of the mortgagor 18 

Payable to mortgagee as Interest may appear has reference to mort- 
gage of which company knew, and none other 27 



Where there is conflict between printed and written portions, the lat- 
ter will control 59, 69 

Plain intention of parties cannot be nulllfled by construction 359 

Like other contracts, P must receive reasonable Interpretation conso- 
nant with intent of parties 41 

Insurance contracts are sroverned by the same legal principles that 

apply to other contracts 7 

Provisions as to acts to be performed after loss should be reasonably 

construed X6 

The law is a part of every contract as much as if written therein 

at length 169 

Where Intent to make application part of policy clearly appears, 

both will be construed together regardless of phraseology 167 

Inconsistencies are resolved in favor of insured 68, 169, 405, 4.48 

Policy is construed most favorably to insured i 62, 104, 169 

Forfeiture are not favored and will not be implied 86, 213, 266, 289 

Same rule of construction applies to benefit certificates as to ordinary 

life P 262, 293 

Printed form of contract is construed strictly against maker 60 

Because company prepares contract, rule of construction Is strictly 

against It 68, 70, 104, 817, 818 

Ambiguities are resolved in favor of assured 

1. 86, 108. 206, 267, 810, 879 



POUCTHOI.DERS. 
FBAOnCE. 

[See Evidence; Pleading.] 

Permission to amend pleading after argument was within discretian 

of court '. 14 

Where Insured was allowed to amend complaint so as to allege waiver, 
it was error to refuse new trial where defendant had asked for 
continuance and had made aflEidavlt that it could show facts 
avoiding the waiver 

Where there is no conflict in evidence, the sufl^dency is one of law. . . 

Permission to amend pleading so as td conform to proof, in absence 
of proof that other party was misled, is within discretion of court 

Error cannot be predicated on giving of instruction favorable to 
party objecting 

Whether or not Insured will be entitled to recov^er is no cause for 
dismissal of bill to reform policy 

Action against Insurer alleging adjustment of loss is action on policy 
and not on adjustment 

Court of equity may enjoin separate actions on several policies on 
same risk to prevent multiplicity of suits 

Withdrawal of foreign company from state after liability has been 
incurred, but before suit has been brought, such fact not appear- 
ing on face of summons, is no ground for quashing summons....' 

Where mortgagee had not been in possession of goods, court should 
not have required him to furnish bill of particulars 

Overruling motion to set aside default is within discretion of trial oourt 

Failure of defandant to appear at time of trial Is waiver of trial 
by Jury 

Annotation: Jurisdiction of equity to adjust losses between concur- 
rent insurance policies 1 

To entitle company to make examination of insured it must appear 
that testimony desired relates to material issue 

Right of interpleader does not exist where company has placed Itself 
under an Independent liability to either of two claimants 

That company had agreed to pay to assignee amount of his Insurable 
interest does not defeat its right to interplead 

Where answer sets up affirmative defenses burden is on company to 
prove them 

What facts must be proved by plaintiff to establish claim on policy.. 

The only question which may be considered in quo warranto pro- 
ceedings is whether some public mischief is being done. The 
rights of individuals may not be considered 

Exclusion of defense of false representation as to insurability was not 
cured by giving instruction on evidence that crept into record 
that if insured was not insurable there could be no recovery .... 

Interpleader is an equitable proceeding '. 

1911-36 



Agrreement between agents of oriflrinal Insurer and reinsurer as to 

disposition of premium is without effect on assured 80 

Payment of P may not be made by cancelin# debt of aerent 80 

Prepayment of P is unnecessary unless policy makes it condition 

precedent 106 

Delivery of policy waives prepayment of P 106. 125, 393 

Annotation: Effect of failure to pay P In absence of provision for 

forfeiture 122 

Statute requlrlner that notice of maturity of P be given does not 

require the erivinff of notice of maturity of P note 123 

Agreement of agent that P might be paid in weekly Installments is 

waiver of prepayment of P 126 

Where authorized agent told insured that she need not pay P until 
investigation had been made as to a prior payment to an unau- 
thorized agent, company was estopped to set up forfeiture for non- 
payment 126 

Wrongful forfeiture excuses further tender of P 127, 131 

"Gross premium," construed. "Net value," construed 129 

Acceptance and retention of P after due date waives forfeiture. .. .131, 234 

Where application was procured by fraud of agent, insured could 

rescind and recover P 181 

There was no failure of consideration, avoiding liability on P note 
given for first P, where forfeiture for non-payment was not ef- 
fective until end of policy year 132 

Agent to collect P has no authority to extend time of payment 136 

Non-payment of P note avoids policy so providing 136 

Demand that P note be paid, made after maturity by unauthorised 

agent was not waiver of forfeiture 186 

Where policy acknowledged receipt of P, a stipulation therein that it 
would be void if any P note were not paid at maturity, applied 
only to notes given for subsequent P 140 

Delivery of policy acknowledging payment of P is in effect an asknowl- 

edgement of the receipt of such P 140 

Where P had been tendered to agent who refused same because In- 
sured was then in need of money, and who promised to pay P 
out of own pocket, the acts of the agent were as Individual, and 
his failure to pay forfeited policy 146 

P accruing between lapse of policy and death of insured cannot be 
deducted, in computing amount available for purchasing tem- 
porary Insurance, where company made^ no claim for same in 
answer 148 

Defense of payment of P note should be specially pleaded 160 

Terms of P note cannot be altered by parol testimony 150 

Answer, in action of P note, failing to allege that note in contro- 
versy was given for policy alleged to have been canceled. Is 
Insufficient 160 

Acceptance of note is waiver of payment in cash 162, 202 

New law requiring that notice be given as a condition of forfeiture 

for non-payment of P has no extra-territorial force 168 

Ineligible beneficiary is entitled to reimbursement of P paid by him.. 

160, 215 

Acceptance of subsequent P waives prepayment of first P.^ 162 

Where policy does not stipulate that non-payment of premium note 

will avoid It, failure to pay such note would not forfeit the policy 166 

Insurance company may reduce its rates of premiums to be charged 

on future business 166 

An insurance company after electing to do business on the non- 
participating plan may not give retroactive benefits to existing 
policyholders by reducing P or increasing benefits 166 

Stipulation that If policy becomes void all premiums paid shall be 

forfeited, is invalid 169 

Evidence will not be received of prior parol inducement or assurance 

to contradict written policy 173 

Statements of agent that P would be returned after certain time 
made* to one who could read and write are insufficient to show 
fraud such as would entitle insured to recover premiums paid... 173 

Company could not show that P was paid on a day different than 

the date recited in the contract 174 

Cashier appointed to make collections and have exclusive control of 

all policies within his district may extend time for payment of P 174 
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Attempt to collect P after lapse may be considered as evidence of 

waiver of forfeiture for non-payment 826 

Collection of past due and future Installments of P waives forfeiture 

for non-payment 326 

Where company sent statement to insured's paymaster after default , 
and with knowledge of insureds subsequent death, it is charged 
with having waived forfeiture for non-payment of P 826. 327 

Where after default, company treats policy in force so as to demand 

and receive past due P, it is force for all purposes 827 

Custom of Ignoriner delinquencies as to other members is competent 

to show waiver of prompt payment 827 

Although one payment was made after due date, where company 
made no objection, policy had been in "continuous force without 
delinquency" 337 

Provision that acceptance of P after due date shall have same effect 
as If new application had been made, thereby excusing company 
from liability period of delinquency. Is valid 387. 338 

Under policy providing that non-payment of premium on due date 
avoided the coi\tract, and that acceptance after due date would 
not be a waiver but would have same effect as new application, 
company was not liable for accident during period of delin- 
quency 338 

Where trust estate was created. P were payable out of Income, and 
were not to be pro rated between life tenants and remainder- 
men 367 

. Agreement to pay premiums as follows: "one thousand ($1,000) and 
five hundred ($600) dollars annually thereafter ($1,000) per an- 
num In advance," construed 886 

Where P on liability policy are based on pay-roll. Insurer has right 

to audit books to ascertain amount due 388 

Parol evidence held inadmissible to show rebate where promise of 

rebate was a condition subsequent 894 

Allowance of rebate does not invalidate P note under N. Y. Laws.... 394 

P should be apportioned between life-tenant and remainderman 397 

Maker of P is not llabl(> thereon where agent had failed to procure 

loan which was condition precedent 897 

Mortgagee is not entitled to reimbursement for P paid by him, where 

not paid under any authority contained in mortgage 406 

Where company looks to agent for P, he Is owner of debt arising 
from extending credit to assured for P and may sue therefor In 
own name 419 

Stipulation In note that in case of maker's death before maturity 
amount shall be deducted from policy does not render such note 
non-negotiable 418 

Broker who procures policy for another is not liable for P 420 

Where maker did not submli to examination for Insurance, and com- 
pany received no part of proceeds of note, there was no con- 
sideration therefor 423 

Where policy, for amount less than applied for was Issued, applicant 
could reject same and look to company for protection against 
liability on P note 423 

Where promise to pay was conditional upon agent putting contract 

of insurance Into effect, the note was not negotiable 423 

P note representing part of P, on which rebate had been allowed, can 

not be enforced 424 

In action to recover P on policy written for one year, defendant could 

not show a preliminary agreement for a policy for six months.... 424 

Employer held liable for P based on pa^-roll of all employes covered 

by policy 43S 

Construction company, superintending construction for a commission Is 
agent of owner, making owner liable for premium on bond taken 
out by construction company 438 

In action on P note, parole evidence was admlssable to support a plea 

that maker was induced by fraud to sign said note 440 

In action on premium note, policy was Inadmissable where execution 

of application therefor was not proved 442 

In action on premium note, authority of insurer to do business is 

matter of defense 448 

Opinion of agent as to whether unauthorised company would pay 

policy, is inadmissible in action on premium note 448 

That application had been altered without assured's knowledge, would 

not affect his liability on note given for first premium 449 



Allegrationfl by surety that It had paid Judgment against principal for 
$15,000, la not an allegation that $16,000, the amount of the bond, 
had been paid S66 

Amount claimed, and not penalty named in bond, determines Juris- 
diction ff5(j 

Bond conditioned on faithful performance of duties by agent is contract 
of suretyship, and no notice of obligee's acceptance of bond is 
necessary 367 

Immediate notice of default means notice within a reasonable time. 369 

C?hange of specifications, where such right was reserved in building con- 
tract, does not release surety of contractor's bond 869 

Indemnity bond is an Insurance contract to rule of construction appli- 
cable to such contracts 869, 437 

Where Indemnity bond is open to two constructions, that one should be 

adopted most favorable to insured "869 360 

Notice given to surety twenty-one days after default of principal held 

not within reasonable time 860 

Bond Indemnifying for liability imposed by law on account of injuries 
sustained by persons not employed by Insured while around in- 
sured's premises, held not to Indemnify against injuries to tres- 
passer 360 

Surety is not liable for costs incurred by Insured In groundless litiga- 
tion 860 

Refusal of assignee for benefit of creditors to turn over property to 
receiver Is such a misappropriation as to constitute a breach of his 
surety's bond 368 

In action on bond where principal had misappropriated funds, surety 

was not entitled to set-ofT commlslsons due principal 868 

Sureties on bond of executor are not released by entry in probate court 

discharging executor upon payment of amounts due devisees 365 

To release surety on bond of executor, devisee must have done some- 
thing which, under conditions of bond, would operate as a release. . 866 

An agreement "to become responsible for the performance" of an under- 
taking by another person Is a contract of suretyship 366 

Allegation that principal had never paid Judgment held' sufllcient to 
show breach of appeal bond without alleging In terms that con- 
ditions of bond had been violated 367 

That action was pending In another county against principal, wherein 

obligee was named as garnishee was no defense to surety 367 

Changes In specifications In building contract, without consent of 

surety, releases surety 368 

Former surety, because of acts of mismanagement by guardian prior to 
discharge of surety, can not require guardian to pay Into courts the 
funds belonging to the ward 368 

One who supplies material, and who is also surety on contractor's bond, 
and who has taken assignment of all moneys to become due on 
building contract, would not be liable to laborers or material men, 
nor be precluded from filing a mechanics' lien 368 

Payment by principal of debt secured discharges surety 368 

Relationship of P is not destroyed by Judgment against principal 868 

Judgment In favor of principal discharges surety 369 

While excess payments to contractor will release surety, irregularities 

In making estimates upon which payments are made will not 869 

Agreement of city engineers and contractor to share in profits of con- 
tract does not release surety 869 

Extra work does not discharge surety where building contract provides 

therefor 869 

Making new contract after default of original contractor does not dis- 
charge surety 370 

Improper Items in estimate will not discharge surety if amount actually 

paid does not exceed amount authorised to be. paid 370 

When orlgrlnal contractor did extra work, its value should be added to 
contract price, and sum so found deducted from amount obligee 
was compelled to pay 370 

Ouaranty contract, securing payment of bonds, is in nature of policy of 
insurance as well as a contract of suretyship, and was not destroyed 
by disappearance of debt 870 

Resolution of majority of bondholders releasing surety from the guar- 
antee, binds minority 8''0 

Failure of obligee to divulge facts of which no inquiry was made held 

no fraud 878 

Where principal promised to remedy defects, and obligee supposed same 

had been done, it was not incumbent on' him to notify surety 274 



ioogle 



Extension of time for completion of contract did not 
as to claims of materialmen accrued at time of s 

Stipulation In bond held to have superseded agreement 
to supervision by employer 

Provision in fidelity bond as to notice of default held 
subsequent to be pleaded and proved by insurer.. 

Cbnstruction company, superintending constructions fo 
agent of owner, making owner liable for premiu: 
out by construction company 

Limitation of action on surety bond held to count from 
of claims by owner and not from time of default < 

Where liability was limited to 15,000, company was 
terest on Judgment for $5,000 pending appeal 

Costs of court were not damages on account of accidt 
within policy provision limiting amount of liabillt; 

Treasurer of state, and not successor to officer of stat 
proper party in action on bond of officer who had 

Surety on bond of officer of state institution is not disc 
of negligence of other state officers charged with si 
officer 

Complaint of surety bond alleging defalcation of cen 
flcient without Itemizing the amounts embezzled.. 

Whether officer of state institution appropriated what 
whether he used collections to pay warrants i 
money sent him by treasurer, was immaterial as 
of surety 

Annotation: Injuries covered by employers' Indemnity 

Annotation: Liability of indemnity company to compc 
expenses incurred in successful defense or compron 

Action on statutory bond of a foreign insurance compai 
talned by any one who has recovered Judgment ag 
the bond 

Judgment against principal in bond being regular on ii 
creditor in action on bond need not prove sufficie 
process 

Indemnity policy covering liability suered by employer 
in violation of law, id not void as insuring against 
of law 

Surety on an official bond is liable for any sum which p 
turn over, with Interest and costs, but not for cost 
dent action by one claiming to have been aggrieve 
of such principal 

Sureties on an official bond are held for the term for 
was given 

Bond conditioned on payment by contractor of persons 
with labor and niaterlals In prosecution of work." 
U. S. Comp. St., 1901, p. 2513, covers labor irre« 
where done 

Annotation: Character of. and rules governing contr 
tions engaged for profit in business of guarantyln 
contracts of other persons 

PROCEEDS. 

[See Distribution.] 

P of bond given by ticket sellers as required by N. 
fund for benefit of creditors 

Holder of mechanics lien has no claim on proceeds o 
to insured or a mortgagee 

Life-tenant cannot be required to use P in repairing I 

Where an executor used funds belonging to estate t( 
on policies on his life, such estate, upon death ( 
entitled to proceeds of policies 

Under policy payable to mortgagee, as his Interet 
neither party may disregard such application even 
of loss mortgage debt was not due 

Where proceeds were claimed by Insured's daughter 
had been transferred by nominal beneficiary, bun 
to establish her rights thereto as against credltort 

What must be shown to establish fraud by nomlna 
transfering proceeds to one who It was claimed wt 

FROCESa 

[See Service of Process.] 



"Where policy contained no forfeiture for failure to make P, such 
failure merely postpones time of payment and does not defeat 
recovery ; . . , g^ 

Frequent demands for inventory of undamaged goods is no waiver 

of P 90 

Mortgagee to whom policy is payable occupies position of "the in- 
sured" and may furnish P 90 

Acts of adjuster requiring assured to obtain estimate of cost of re- 
pairs is waiver of forfeiture 90 

Statement in P that interest was In fee, whereas it was only a 

homestead entry, did not constitute fraud 92 

Ftirnlshing P is not condition precedent to action by mortgagee unless 

policy so stipulates 93 

Provisions of standard policy with reference to proceedings after loss 

do not apply to mortgagee 108 

Allegation that plalntllT furnished "as particular an account of fhe 
loss as case would admit" held sufficient, where policy did not 
specify character of such proofs 109 

Clause with reference to making P will be liberally construed in 

favor of assured Ill 

Where no forfeiture was stipulated, failure to make P within required 

lime merely postponed right to sue Ill 

To constitute "false swearing" statements must have been knowingly 

and intentionally false 114 

Annotation : Effect of false swearing in P 116 

Statements in P are prima facie evidence of truth of facts therein 

Question of sufficiency of P held for jury 156 

Conversation with general agent as to sufficiency of P held inadmissi- 
ble 156 

Although P showed that assured was in ill health at time of de- 
liverj' of policy, where there was evidence to the contrary, ques- 
tion was for jury 189 

"Satisfactory" P is for court 190 

"Satisfactory proofs of death," construed 190 

In determining probative value of statements in P, they must be 

considered as of time they were made 190 

P made on theory that assured, who disappeared was dead, should 

show his death and that it occurred during life of policy 191 

Admission in P that death was from suicide Is insufficient to over- 
come presumption against suicide 206 

Plea that P showed cause of death to have been suicide, was not a 
sufficient pleading of estoppel to preclude plaintiff from showing 
that death was not so caused 280 

Statements In P are prima facie evidence of truth of facts therein 

stated, but are not conclusive 231 

I'nder by-laws, the local secretary was agent of the society in secur- 
ing blanks and making P 246 

Purpose of requirement of P. considered ." 247 

There Is no statutory requirement of P to benefit society in Iowa 288 

After Illegal expulsion, It was not necessary for assured to furnish 
medical certificate of disability, as such act would have been a 
useless ceremony 291 

Instruction that if beneficiary had no personal knowledge of cause 
of death, recital In P could be considered as circumstance with 
all other evidence was not erroneous 291 

Compliance with condition as to making P Is condition precedent, and 

must be pleaded .' 308 

Acts leading person of ordinary prudence to believe that P will not bo 
required, or acts indicating denial of liability, constitute waiver 
of P 808 

Where answer makes no issue on sufficiency of P, no question can 

be raised concerning same either in evidence or argument 308 

Requirements of notice and P are conditions subsequent, and are 
fulfilled if made within reasonable time notwithstanding policy 
limitations S18 

Where beneficiary did not learn of assured's death until year after, 
notice and P made within one month after knowledge was suffi- 
cient, although policy required such within sixty days 818 

"Affirmative proof of death or disability • • • must be furnished 
within two months, and affirmative preliminary proofs of paraly- 
sis must also be furnished within 14 months" 820 
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One engraved as mining brakeman, in open pit mine. In operatinir 

stripping cars, la not "railway freight brakeman" 278 

Evidence of experiments held admissible to show that passenirer would 

not have fallen to inside of curve 833 

R platform is a "public highway" within meaningr of accident policy.. 886 

Postal clerk while riding in mall car performing his duties is not 

a "passenger" 337 

Where connecting carrier accepted goods knowing that through bill of 
lading was issued providing for certain insurance, it could not by 
supplemental bill of lading reduce the insurance 387 

There is no privity of contract between carrier and parties to insur- 
ance contract that would authorize carrier to receive benefit from 
it as against insured 39( 

That wrong-doer paid loss over amount of insurance, was admissible 

in action by insurer to show that flre was negligently set out 427 

Where it was policy of railroad company to pay flre loss regardless 
of legal liability, fact of payment was no evidence of negligence in 
action by Insurer 427 

R company was not liable for fire set by locomotive where it exercised 

due care 428 

That other fires occurred was admissible to prove negligence, where 

wrong-doer claimed that its engines were properly equipped 428 

'Common carrier is insurer of goods while in its possession 449 

RATE ASSOCIATIONS. 

[See Anti-Compact Law; Compa<ft8; Statutes.] 
Statutory penalty, payable to Insured upon loss, if company was con- 
nected with R is within police power of state 881 

BEBATE. 

[See Statutes.] 

Requirement that policy be taken out as condition of loan is not 

a rebate 128 

Option to purchase stock as inducement to take policy constitutes 

discrimination 124 

Law prohibiting rebating and requiring whole contract to be ex- 
pressed in policy and application, does not embrace more than one 
subject 124 

Administrator of agent may recover from insured amount rebated 

by agent in violation of anti-rebate law 168 

Acceptance of notes in payment of premium under policy providing 
that premiums shall be payable in advance Is in violation of the 
R law, and such payment cannot be enforced 178 

Parol evidence held inadmissible to show R where R was a condition 

subsequent 894 

Allowance of R does not invalidate note grlven for premium, under 

N. Y. Laws 884 

Premium note representating part of premium on which R had been 

allowed, cannot be enforced 424 

BECStlFT. 

[See Release.} 

"In full of all claims" held to be ambiguous, and subject to explana- 
tion by parol evidence 10 

Delivery of policy acknowledging payment of premium Is in effect 

an acknowledgment of the payment of such premium k 140 

Acceptance of check reciting that it was in full payment, where psyee 
Indorsed same "accepted in part payment" did not amount to 
accord 458 

BECEIVEB. 

[See Insolvent Company.] 

Appointment of R works dissolution of company and fixes rights 

of all parties as of date of decree 96 

In action by R, complaint held InsulHclent to show that Supreme Court 

of foreign state had statutory authority to dissolve the corporation 856 

Decree of final dissolution in receivership proceedings terminates ex- 
ecutory contracts 866 

Appointment of temporary R does not cancel policies 866 

R of foreign company may not take assets found in foreign state with- 
out first satisfying claims of policyholders in such state 866. 866 
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signing of application for R does not estop Insured from claiming 

that he had been In continuous good standing 238 

Officer of mutual benefit society, wrongfully removed, may compel R 

by mandamus, without exhausting remedies within society 287 

Custom of receiving assessments after due date without health certi- 
ficate estops company to require same as condition to R 247 

R without medical examination is waiver of condition of health 248 

Under by-laws, affirmation vote of lodge was not condition to R, 
where payment of delinquent dues was made within SO days after 
default, although necessary thereafter 266 

Mandamus will not lie to compel R to membership in foreign asso- 
ciation 280 

BEXNSUBANCi:. 

[See Contract.] 

Reinsurer stands in place of original insurer so far as contract of 

insurance is concerned 84 

Surrender of original policy and relinquishment of right to return 

premium is sufficient consideration for contract with reinsurer. ... 80 

Original contracts with policyholders cannot be altered by R contract 180 

Reinsurer cannot require medical examination of member of rein- 
sured company before he could avail himself of the benefit of the 
R contract 168 

Reinsurer cannot claim benefit of its by-law reducing benefits, where 

original contract of Insurance contained no such by-law 222 

Where reinsurer agreed to pay amount stipulated in original certifi- 
cate, beneficiary could not recover amount named in rider attached 
to such certificate 242 

Reinsurer, having accepted benefits of contract. Is estopped to deny 
liability to an assured on ground that its contract with insured 
is ultra vires 272 

R contract is a contract to answer for another's debts, and must sat- 
isfy statute of frauds by showing a consideration 802 

Letter from officer of company claimed by plaintiff to be reinsurer, 
enclosing rider, held insufficient to show consideration for assump- 
tion of risk within statute of frauds; the R contract should have 
been put in evidence 802 

Wliere company merged with another company without consent of 
certain stockholders, such stockholders were entitled to Judgment 
for value of their stock 890 

REJECnOX. 

[See Policy; Warranty.] 

In application for "health and accident" insurance, question as to 
prior R refers to R of applications for "health and 'accident" 
insurance, alone 816 

Annotation: Character of insurance or company referred to by ques- 
tion in application for life or accident insurance as to other 
Insurance or as to previous R of application 889 

BKIiEAaB. 

[See Cancellation; Receipt; Rescission.] 
Where compromise settlement had been made, insured could not re- 
cover balance without tendering back amount received 40 

Settlement resulting from mutual mistake or fraud may be rescinded 64 
Annotation: Effect of discharge of person primarily liable for loss 
of insured property, or of a contractural provision giving him 
benefit of insurance, upon insured's right of action against in- 
surer 99 

Question of want of consideration of R will not be considered on ap- 
peal, where evidence showed that such R was procured by such 

duress as of Itself would sustain Judgment against company 157 

That father is natural guardian of children would not validate sur- 
render of policy by him payable to children 187, 188 

Payment to assignee, who advanced money to assured to be used in 
g'ambling transac-ilona. did not R company from liability to asaured's 

executor 198 

In action to rescind R for fraud, burden is on plaintiff 200 

Where, under policy, boneflclary was entitled to amount of premiums 
in any event. It was unnocossary to tender them back to rescind 
R 200 



ioogle 



Officer of mutual benefit society, wron^rfuUy removed, may comi>el 
reinstatement by mandamus, without exhausting remedies within 
society Ill 

Vain appeal to tribunal of order need not be taken before resorting 

to courts 211 

By-law, requiring member to exhaust R of order before resorting to 
courts, Is valid: It applies to property rights as well as dlsol- 
pUne, and binds beneficiary as well as member ^ . 141 

Provision that no action shall be maintained unless society's board of 
arbitration shall fail to settle same, is void as an attempt to 
oust courts of jurisdiction lit 

What R are open to Insured where there has been a wrongful for- 
feiture of his policy ITl 

Mandamus will not lie to compel reinstatement to membership la 

foreign association S8S 

By-law requiring member to exhaust remedies within order before 

suing is void, being unreasonable 268, 214 

Bin of Interpleader Is not proper R to test validity of policy 28S 

Where contract was to levy assessment and pay same to beneficiary. 

R was in equity 288 

In action on benefit certificate where complaint alleged that society 
had funds on hand sufficient to meet obligation, it stated cause 
of action at law 286 

Court of equity reforming Instrument may retain Jurisdiction and en- 
force instrument as reformed 8<f 

Annotation: Relief from mistake of law as to effect of Insurance 

policy 3S7 

Where tax commissioner refuses to change assessment, remedy is to 

attack such assessment in supreme court, in New Jersey 418 

Agent held not entitled to R commissions after termination of agrency 898 

BRNEWAIu 

[See Agent: Commissions: Contract: Policy.] 
Agent, directed by insured to renew policy, cannot place insurance 

in another company 7 

Statement of agent that he would attend to R of insurance, there 

being no memorandum, payment of money or definite promise 

on either side, is insufficient to establish a parol contract of R 17 

Agent with authority to issue policies could not bind company by 

parol agreement to renew In future an existing contract 18 

Binder signed by agents of both Insured and insurer held to have 

effected R 42 

Recovery may be had for breach of parol agreement to insure made 

prior to expiration of original policy 97 

Under authority given, agent had no power to make an oral contract 

of . R 109 

Executory agreement to renew policy does not effect a R 109 

Answer that assured was estopped to claim that oral R was binding, 

in view of policy limitations on agents authority held good as 

against complaint llf 

RENT INSURANCE. 

Where city ordinnance forbade reconstruction, assured, under rent 
policy, could recover as for the time it would have taken to 
reconstruct building 88 

Income of building at the time of fire is admissible to show what 

income would have been during period of reconstruction 88 

Valued policy law does not apply to policy Insuring against loss 

of rents 87 

Statute providing for penalty and attorney's fees applies to policy 

Insuring against loss of rents 89 

REPAIRS. 

[See Alterations; Policy; Risk.] 
Employment of different contractors, whose aggregate work exceeded 
15 days, in pursuance of a well defined plan of alterations, for- 
feited policy providing that employment of mechanics for more 

than 15 days would avoid recovery 82 

Fact that church property was rebuilt would not release Insurer for 

loss caused by fire If 

Warranty that sprinkler system would be kept in working order "at 

all times" where policy authorized R, construed 81 

1911-87 



"Where riak has not attached, premiumB must be tendered back to 

avoid liability for fraud 241 

Return of consideration of release sousbt to be Impeached for fraud 

is not condition precedent to suit, but is condition of arrantlnir 

relief 281 

Offer to return assessments If received In full of all claims Is sufH- 

cient tender to entitle Insurer to defend on grround that policy 

was void 30S 

"Wliere beneficiary settled with guardian, such settlement could not be 

rescinded without returning amount received 362 

Ultra vires may not be pleaded by corporation until it has first 

tendered back money received by it 442 

"Where bankrupt committed suicide, return premium on life policy 

belonged to trustee, such money being a refund of his own money 447 

RESBBTB FUND. 

[See Accounting; Beneficiary; Deposits; Distribution; Insolvency.] 

"Net value," construed •. 129 

Computation of **net value" is to be made upon premiums actually 
paid, and not upon assumed standard of a level premium whole 
life policy, under non-forfeiture law 129 

Where net premium Is not sufllclent to create the proper reserve, 

company must supply same out of assets 129 

"Net value" as -used in Missouri non-forfeiture law is arbitrary 

amount ascertained as provided therein 148 

Where net value as computed in policy was not equal to net value 
as computed as provided by Sec 7900 Mo. non- forfeiture law. 
beneficiary was entitled to extended insurance as provided in 
Sec. 7897 148 

Net value of policy cannot be forfeited for non-payment of policy loan. 

under Missouri non- forfeiture law 14f 

Courts will not take judicial notice of manner of computing net 

value of life policy 162 

Comming^llng of funds of participating and non-participating policy- 
holders is not a misuse of its charter privlleflres by a life insur- 
ance company where law does not require funds to be kept 
separate . . . . ^ 166 

Mutual company may create a R fund immune as against claims of 
general creditors, of which such creditors are charged with 
notice 204 

Under power to amend by-laws and charter, benefit society could enact 

laws providing for the accumulation of a R 268 

R accumulated by benefit society s a trust fund of which the society 

is trustee 268 

Funds accumulated by benefit society do not belong to contributors; 
they are for benefit of those who subsequently become members 
as well as those who contributed to the fund 268 

Where there has been an unlawful diversion of R, equity will oompel 
Its return to the original fund to be held for the purposes for 
which it was created. It will not be distributed except when its 
purposes have failed 269 

Present value of paid-up policy is such sum as, at a reasonable rate 

of Interest, would equal face of policy at end of expectancy 271 

Present value of whole life policy, considered 271 

"Liability on policies," within meaning of N. J. tax act, construed 418 

RBTAUATORT LAW. 

[See Statutes; Taxe^ and Taxation.] 

BIDEIi. 

[See Contract; Policy.] 
Where R is attached to policy It becomes a part of contract, the 

policy so providing 6 

A slip of paper Is not a part of contract merely because pinned 

to policy 91 

RIOT. 

[See Policy; Risk.] 

RI8K. 

[See Contract; Jury; Policy.] 
Measure of recovery on policy insuring against loss of profits Is 
percentage of profits on amount of damages sustained 21 



Towlnff expense Is general averaire ohargre 841 

Policy insurincr against general average contribution by Insured con- 

strued 34t 

Exception of loss to hull of vessel through any latent defect Includes 

defective stern frame 348 

"Repairs to be paid • • • whether the average be particular or 
general." and "claim for general average contribution and sal- 
vage charges and (or) expenses excepted the liability hereunder 
shall be in proportion." construed 149 

Bond indemnifying saloon keeper against damages arising from un- 
lawful sales, contemplates that no sales shall be made to intoxi- 
cated persons 888 

Under policeman's bond conditioned on faithful performance of duty, 

surety would not be liable to person wrongfully arrested 855 

Bond indemnifying for liability for injuries to persons not employed 
by insured while around Insured's premises, held not to Indemnify 
against Injuries to trespasser 860 

Where Are caused dynamlnte to explode, and concussion of explosion 
broke glass, plate glass insurer was not liable under policy 
excepting loss resulting directly or Indirectly from Are 862 

Running Into hole In street held no "collision" within meaning of 

automobile policy 879 

Under policy insuring against loss from liability, no loss was sus- 
tained until liability was established by judgment 382 

That other causes contributed to loss, does not relieve company 

where policy covered moving cause of loss 406 

Leading article : Social Insurance 411 

Annotation: Legality of object affecting validity of insurance policy 430 

Beneflclal owners are not entitled to Indemnity under policy insuring 

legal owner 441 

Annotation: Injuries covered by employers' Indemnity policy 444 

"Promise to pay • • ♦ during continuance of this policy" has 

reference to the insurance contract 461 

Sureties on an official bond are held for the term for which such bond • 
was given - 451 

Bond conditioned on payment by contractor of persons "supplying him 
with labor and materials in prosecution of work" as is required 
by I'. S. Comp. St. 1901. p. 2613, covers labor Irrespective of place 
where done **2 

SALE. 

[See Forfeiture; Mortgage; Policy; Title.] 

Vendee under conditional S Is sole owner 6. 85 

Unauthorised sale by trustee Is not a S within meaning of policy 21 

8 of property by devisee to father avoids policy 27 

Notice to company of Insured's death by husband, and direction to 
send notice of assessments to him. does not charge company with 

notice that property had been sold to husband by devisee 27 

S of property by mortgagor, without consent, avoided policy except 

as to Interest of mortgagee '* 

What S out. of stock of goods would constI;ute a breach of alienation 

clause • • ; • • • ; ^^ 

Purchaser In possession under contract of purchase is unconditional 

and sole owner V'll " ' 'J *^ *^ 

Speclflc performance of agreement to buy leasehold cannot be had 
where vendor could not convey a title which would be insured by 

•guaranty company ••• ■ • • • JJJ 

Covenant in deed to "keep the property insured, construed 3»o 

Vendee under contract of S. by defaulting In payment of installment, 
forfeited Interest In property, and his creditors could not claim 
benefit of Insurance maintained by co-vendee, who had paid re- 

maining Installments under contract for his Individual benefit 447 

SALVAGE. 
[See Marine Insurance.] 
"If property is exposed • • • insured shall make reasonable exer- 
tion to protect same." has reference to property threatened, not to 

property already damaged by fire • • ••■•••••; 

Where insured had obeyed agents instructions as to care of damaged 
property, company was estopped ^o deny Uablllty on ground that 
damaged goods had not been handled properly •* 
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SET-OFF. 

[See Counter-Clalm.] 
In action on bond where principal had misappropriated funds, surety 

was not entitled to set-off commissions due principal 868 

Failure of agent to renew policy cannot be set-off In an action by 

agent on a personal claim 440 

SKTi'JLEMKNT. 

[See Payment; Satisfaction.] 

To rescind S a tender back should be made of amount received 40 

S resulting from fraud or mistake may be rescinded 64 

SDECK BENEFITS. 

[See Constitution and By-Laws; Fraternal Benefit Orders.] 
"Sickness" must have been such as to disable Insured from pursuing 

regular vocation to entitle him to S 815 

Although by-law stipulated that S were personal to member and 
family, upon his death leaving no family, his personal representa^ 
tive could sue for benefits accruing in members lifetime 8SB 

SPBINKLER SYSTEM. 

[See Policy.] 
Warranty that sprinkler system would be kept in working order 

"at all times" where policy authorized repairs, construed 81 

Whether insured used due dilience to maintain sprinkler system In 

good working order at all times under the evidence was for Jury 81 

STATE BEOULATION. 

[See License; Statute.] 
Regulation of terms of policy contract is within police power of state 882 

STATUTES. 

[See Constitutional Law.] 

Alabama: 

Under Sec. 4679 Ala. Code 1907, providing that whole contract must 
be expressed in policy, fraudulent procurement may be proved 
although application is no part of the policy 178 

Sec. 4672 Ala. Code 1907, providing that misrepresentations shall not 
avoid recovery unless material to the risk, was Intended to abolish 
distinctions between representations and warranties 178 

Under Sec. 4679 Ala. Code 1907, providing that no contract of Insur- 
ance shall be made except as is expressed in the policy, an appli- 
cation attached to the policy is a part of the contract 178 

Warranty endorsed on policy and referred to therein Is "plainly 

expressed in the policy" within meaning of laws of Alabama.... 888 

Sec. 32, p. 1393 Acts Ala. 1897. exempting wife's policy, is unconsti- 
tutional 889 

Sees. 2619-20 Ala. Code 1S96, providing for penalty, payable to assured, 
if company was member of rate association, is within police 
power of state 891 

Arkansas: 

Acts Ark. Apr. 24, 1905, Sec. 4, requiring mutual companies to give 

bond condition upon payment of all claims, construed 47 

Under 6902, Kirby's Dig. Ark., a corporation is subject to taxation 
on whole of capital stock regardless of fact that such capital is 
invested in non-taxable stock in other corporations, although it is 
not taxable on stock purchased by it 395 

California: 

Cal. Civ. Code, Sec. 2628, relating to losses specially excepted, con- 
strued S 

Physician's defense company is an insurance company within Sees. 

2627 and 2481 Cal. Civ. Code 448 

Colorado : 

Acts Colo. 1903, C 119, depriving insurance companies of defense 

of suicide is not unconstitutional 881 

Benefit certificate is an insurance contract, and under Colo. Laws 1908, 
C. 119, company Issuing such a certificate is precluded from mak- 
ing suicide a defense 281 



Kmtucky : 

Under Sec. 679 Ky. St., requiring application to be attacher to policy, 
It was proper to strike application from complaint where it had 
not been so attached 128 

Under Sec. 655 Ky. St., providing that legal representatives of bene- 
ficiary shall be entitled to proceeds as against assured's repre- 
sentatives, administrator of deceased beneficiary Is entitled to 
proceeds of benefit certificate, there having been no new designa- 
tion 278 

Service of process on commissioner Is Insufllcient to confer Jurisdic- 
tion on benefit society under Sec. 641 Ky. St. exempting such 
societies from general insurance laws S04 

Agent designated by foreign benefit society under Sec. 571 Ky. St., 
relating lo foreign corporations generally, remained agent for 
purpose of service of process until new agent was named 304 

Russell St. (Ky.) Sec. 2153, forbidding corporations to own real estate 
except such as is necessary to carry on business, does not Impair 
charter right of corporation to own real property needful to 
transact business 390 

Under Sec. 2153 Russell's St. (Ky.), forbidding corporations to own 
real estate except such as is necessary to carry on business, such 
corporations can acquire property for proper future use 391 

Under Sec. 4364 Russell's St. (Ky. ), surety is not entitled to indemnity 

from principal unless its contract provides therefor 401 

Under Sec. 654 Ky. St., providing that part of proceeds equal to 
premiums paid in fraud of creditors shall inure to creditors, 
over-draft of bank account to pay premiums is a fraudulent act.. 426 

Louisiana: 

La. Standard Policy Law (Act. No. 105, of 1908, Art. 3. Sec. 22) was 

repealed by Valued Policy Law in so far as it conflicts with latter 50 

Premiums due on open accounts, charged to agents, are "credits" 
within Sec. 1, Acts 170 La. 1898, and are subject to assessment 
for taxes 428 

Premium accounts due from policyholders, on which credit has been 
extended, are "credits," within Sec. 1, Acts 170, La. 1898, and 
are subject to assessment for taxes 428 

Maryland: 

Sec. 196, Art. 23, Md. Code of Pub. Gen. Laws 1904, providing that 
misrepresentations shall not effect forfeiture unless material to 
risk, modifies rule respecting warranties, and abolishes merely 
technical defenses 315 

Maine: 

Under Rev. St. Me., Sec. 30, C. 49, the Standard policy law, a pre- 
mium note is part of contract although not attached to policy... 29 

Mamaehusetts: 

Rev. Laws Mass., C. 118, Sec. 60, subrogating insurer to rights of 

mortgagee, construed 61, 62 

Under Sec. 21. C. 118 Mass. Rev. Laws, providing that false state- 
ments of applicant will not avoid policy unless material, and 
made with intent to deceive, materiality and deceltfulness are 
for Jury 1S6 

Provision in an industrial policy, that If death occurs from accident 
within six months the full amount will be paid, is not in viola- 
tion of Sec. 34, C. 576 Mass. St. 1907, requiring that life and acci- 
dent insurance must be written in separate and distinct policies.. 158 

Mlchlgmn; 

Mich. Laws 1907, C. 170, Sec. 1, relating to policies of mutual com- 
panies, being amendatory of the Standard Policy Law, construed 16 

Mlnnaaota; 

"No such statement shall avoid the policy unless contained in a writ- 
ten application," as used in Minn. Standard Policy, construed.... 196 

Ch. 155, Laws Minn. 1907, requiring foreign companies to appoint com- 
missioner as attorney for service of process, applies to action 
brought by state to collect taxes 427 

Mtsfl«88lppl: 

Under Sec. 2592 Miss. Code 1909, the valued policy law, a policy provi- 
sion that company shall not be liable except for actual loss by 
fire, if civil authorities prevent repairs, is void 96 



Sec. 2141 Ml88. Code 1906. exempttngr policy to extent of IS.OOO frozn 

claims of creditors, construed 149 

Under section 2600 Miss. Code 1906, prohibltlnir rebatingr. an admlnlB- 
trator of a deceased a^ent who allowed a rebate, may collect from 
the assured the amount so rebated ISS 

Under Sec 2575 Miss. Code 1906. limiting: time for brlnfflnff suit to 

one year, requirement of written notice within 10 days Is void. - . _ S32 

Sec. 4312 Miss. Code 1906, authorising reduction of assessment for t&aces 
where property has been destroyed does not apply where suofa 
property was Insured 4*S 



Sec 7030 Mo. Rev. St. 1909. the three-fourths value law. construed., l&d 

Under Sec. 7030 Rev. St. of Mo. 1909, prohibiting: Insurance In ex co a g 
of three-fourths of value of property, insurer is estopped to deny 
value as stated in policy 101 

Under Sec. 7068 Rev. St. Mo. authorising penalty for vexatious del&ar, 

assured need not make affirmative proof of delay 101 

Mo. Rev. St. 1S99. Sec. 7S90, providing that misrepresentations in appli- 
cation are immaterial unless they contribute to loss, construed. . 119 

Sec. 7897, Mo. Rev. St. 1899. the non-forfeiture law, with reference to 

what constitutes the "net value." construed 129. 14S 

Sees. 7897-7900 Mo. lUv. St., 1S99, the non- forfeiture law, conatmed 

142, 14S 

Where no demand was made by insured for paid-up insurance. Sec 
7899 of Mo. non-forfeiture law had no application in determining 
rights of beneficiary 142 

Where net value as computed In policy was not equal to net value aa 
computed as provided by Sec. 7900 Mo. non-forfeiture law, bene> 
flciary was entitled to extended insurance as provided in Sec 
7^97 142 

Sec. 6946 Mo. Rev. St. 1909, providing: that in computing extended 
insurance indebtedness shall be deducted from net value, has no 
application to loan made within contemplation of contract as 
found in policy 142 

Under Sec. 78 97, Mo. Rev. St. 1899, the non-forfeiture law. a company 
cannot consumate contract with Insured, by which cash surrender 
value Is pledged to secure loan, whether loan Is provided for in 
policy or not. where loan contract involves right of company to 
appropriate net value of policy 14S 

"Unconditional surrender value" as used in Sec. 7900 Mo. Rev. St. 

1899, construed 14€ 

Act of company satisfying loan out of net value of policy was not a 

"surrender" of the policy within Sec. 7900 Mo. Rev. St. 1899 147 

Pledge for loan is not a "surrender" within meaning of Sec. 7900 MTo. 

Rev. St. 1899 148 

Where policy contained no provision for surrender value equal to net 
value of policy as provided by Sec. 7900 Rev. St. Mo. 1899, then 
Sec. 7897, providing for extended Insurance, applies 1S2 

Sec. 7068 Rev. St. Mo. 1909, authorizing penalty for refusal to pay loss, 

applies to life companies 164 

Under Sec. 6340 Mo. Rev. St. 1909, raising presumption of death from 

seven years' absence. It must be shown that assured left state... 191 

Oeneral Insurance laws of Missouri have no application to benefit 

societies 228 

Under Sec. 6940 Mo. Rev. St. 1909, requiring rescission as condition to 

defense of misrepresentations, tender of check is Insufficient 230 

Sec. 5854 Rev. St. Mo. 1889, providing that policy payable to married 
woman shall Inure to her separate use. does not take from com- 
pany right to contract that change of beneficiary may be made.. 234 

Sec. 7992, Rev. St. Mo. 1899, relating to service of process, is not 
satisfied by serving a physician who made an examination for 
the company 898 

Sec 6945 Mo. Rev. St., excluding defense of suicide, applies to acci- 
dent companies 318 

Sec. 7890 Mo. Rev. St. 1899 providing that misrepresentations shall 
not avoid policy unless material has no application to promises 
to be kept or broken after policy became effective 293 

Where society issued pollclos payable among others to "legal repre- 
sentatives related to the member." it was not entitled to exemp- 
tion from general insurance laws and could not set up suicide 
as a defense, under the Mo. laws 292 



Under Sec. 7903 Mo. Rev. St. 1899, providing that exact amount of 
insurance shall be paid to beneficiary, a provision reducing amount 
of benefits If insured does not outlive expectancy is invalid 269 



Insurance is not commerce within Sec. 4073 Rev. Code Mont, laying 

tax on premiums 481 

Nebraska: 

Sec. 5, C. 16. Comp. St. Neb. 1909, relating to selection of agents by 

foreign fraternals for service of process, construed 286 

Sec. 112, C. 43, Neb. Comp. St., requiring fraternals to file copy of 
by-laws with auditor, applies to foreign, domestic, licensed and 
unlicensed societies 286 

Under Sec. 91, C. 48 Comp. St. Neb., a benefit society without a lodge 

system was not a fraternal benefit society 286 

ITnder Sec. 121, C. 48, Neb. Comp. St. 1909, individual member of 

mutual company cannot be held liable for all of debts of company 418 

New Jersey: 

TVhere company has elected to do business on the non-partiolpating 
plan as is required by Sec. 12, Ch. 72, N. J. Laws, 1907. it may 
not thereafter give retroactive benefits to existing policyholders. . 166 

N. J. Acts Apr. 15, 1907 (P. L. 1907, C. 71) entitled: "An act to 
require an annual apportionment and accounting of surplus," etc., 
does not change tax act of 1906 (P. L. p. 418) 851 

Amounts apportioned to deferred dividend policies are not liabilities 

within tax act, Ch. 71, N. J. Laws 1907 418 

New York: 

Sec. 187. N. Y. Ins. Laws, the surplus line law, construed 64 

Sec. 92 N. Y. Ins. Laws requiring that notice of maturity of pre- 
mium be given does not require the giving of notice of maturity 
of premium note 128 

New York law requiring notice of forfeiture has no extraterritorial 

force 168 

Sec. 55 N. Y. Ins. Laws, limiting amount of insurance on lives of 
children, does not prohibit Issuance of two or more policies ex- 
ceeding statutory amount 199 

Bond to secure repayment of deposits given as required by C. 479 

N. Y. Laws 1908, secures deposits previously made 869 

Proceeds of bond given by ticket sellers as required by N. Y. Laws, 

creates fund for benefit of creditors 866 

Under Sec. 89 N. Y. Ins. Laws, prohibiting rebating, a premium note 

Is not invalidated because of the allowance of a rebate 894 

Sec. 36 N. Y. Ins. Laws, prohibiting officers of company from receiving 

money for aiding in loan, is independent of penal laws 442 

Deposit made by ofl!icer to be paid upon demand is not a "loan" 

within Sec. 36 N. Y. Ins. Laws 442 

Ohio: 

Sec. 9476 Oen. Code Ohio, providing that assessments shall not be 

lower than fraternal congress table, is void 251 

Under Oen. Code Ohio, Sec. 9470, relating to maintenance and dis- 
bursement of a reserve fund, foreign benefit societies may issue 
policies providing for surrender values and paid-up insurance.... 261 

S€»c. 9471 Ohio Code, providing that contracts of benefit societies 
shall provide for extra assessments, is satisfied if by-laws, which 
are part of contracts, provide for such 262 

Under Sec. 9504 Ohio Code, notice of discontinuance of license, is 

mandatory 262 

Pennsylvania: 

Pa. Acts. May 11. 1881 (P. L. 20) requiring copy of application to be 

attached to policy, does not apply to oral contracts 18 

Under Pa, Act, May 8, 1909, Sec. 1, (P. L.) 405, the anti-rebate law, 
acceptance of notes on policy, providing for payments in advance, 
is a rebate 179 

Under Act Pa.. Apr. 6, 1893 (P. L. 7) limiting beneflclarles In mutual 
benefit certificate to families, heirs and dependents, a church could 
not be designated although accepted by the society 239 

Pa. Act June 23, 1885 (P. L. 134) providing that misrepresentations 
shall not effect forfeiture unless material, does not change law of 
warranty as to material facts 246 
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Bond conditioned on payment by contractor of persons "supplying 
him with labor and materials In prosecution of work" as Is 
retiuired by IT. S. Comp. St. 1901. p. 2513. covers labor Irrespective 
of place where done 452 

England : 

Application of EnfrUsh Stamp Act to settlement of life policleB 189 

Contract for sea Insurance not belngr expressed in a policy of sea 
insurance duly stamped is Invalid and unenforceable, under Sec. 
93 of the English Stamp Act, 1891 342 

Liability of company to assessment on Interest arisingr out of foreign 

investments under English Income Tax Act 440 

Mlscellaiieoufi: 

Provisions of non-forfeiture law, being for public good, cannot be 

waived by contract 144 

Where a bond is executed in compliance with a statute, such statute 

becomes part of obligation assumed by surety 398 

State cannot by constitutional* provision or legislative enactment Im- 
pair obligation of contract 390 

Annotation: Power of legislature to forbid defense of suicide In life 

Insurance 297 

Canadian legislation authorizing increase in assessments, thereby Im- 
/ pairing contracts, will not be recognized by courts of state 297 

Statutory provisions may be waived unless such waiver violates public 

policy 205 

STOCKHOLDERS. 

Liability of S In a de facto corporation, considered 8B7 

Where company merged with another company without consent of 
certain S, such S were entitled to .ludgment for value of their 
stock 892 

STRIKE INSURANCE. 

[See Indemnity Insurance; P-olicy.] 

SIBROOATION. 

[See Policy; Wrong-Doer.] 

Where owner could not recover against wrong-doer, insurer, who paid 

loss, had no right of recovery against such wrong-doer 19 

Formal assignment to subrogee under S clause is unnecessary 28 

It was not error for court to refuse to require insurance companies to 
contribute to payment of insured's attorney's fees made in action 
by insured against wrong-doer, where after payment by insurers, 
insured had assigned her judgment to defeat Insurers 28 

Insured held to be proper party in action against wrong-doer under 

S receipt 80 

Failure of mortgagee to assign mortgage to Insurer Is no defense 

where insurer did not elect to pay full amount secured by mortgage 81 

Release of collateral by mortgagee is no defense to insurer under Mass. 
law requiring mortgagee to assign to insurer the mortgage with 
the note and debt secured thereby 62 

Where mortgagee procured Insurance which by terms of mortgage was 
chargeable to mortgage debt, insurer was not subrogated to rights 
of mortgagee upon pajrment of the loss 68 

Annotation: Effect of discharge of person primarily liable for loss 
of insured property, or of a contractural provision giving him 
benefit of Insurance, upon Insured's right of action against Insurer 99 

Where insurer has knowledge that assured and wrong-doer are con- 
templating settlement It Is Its duty to Intervene and protect Its 
own Interest 100 

Where moregagee Insures property for own benefit he Is not obliged 

to apply proceeds to mortgage debt 108 

Where mortgagee Insures property for own benefit, the Insurer, upon 
payment of a loss to such mortgagee Is subrogated to his rights 
to the extent of such payment 108 

Towing company, and not cargo owner, was the assured under policy 
taken out by former payable to cargo owner, and insurer was 
not entitled under subrogation clause to recover from towing com- 
pany for loss due to Its negligence 842 

Underwriter insuring cargo owner Is but a surety that carrier will 
fulfill his contract and Is subrogated to rights of owner against 
others 846 



Testimony of wltneM that he heard third person threaten to kill In- 
sured held admissible to rebut theory of S 2SS 

Burden is on company to establish S by preponderance of evidence, 

by such proof as will overthrow all evidence to contrary Z41 

Where there is conflicting evidence, however slight, the question of 
8 Is for Jury 242 

Self-destruction as result of Insanity Is not S 210 

Jury should be Instructed to consider reasonable probability as to 

whether or not death was from 8 Si4 

Where weight of evidence of 8 was equally balanced, the defense of 8 
should fail m 

Where reasonable men might differ as to whether or not insured com- 
mitted 8, the verdict of the Jury should stand If B 

Whether strychnine was taken with suicidal intent is for jury 241 

Where death was from strychnine poison, the law presumes it to hare 
been taken accidentally or by mistake, and burden is on party 
asserting 8 to overcome presumption. . » 2<1 

Amendment of by-laws reducing benefits in event of 8 is an im- 
pairment of contract and Is invalid 288 

"Suicide" is voluntary and intentional act of self-destruction. .. .205, 288 

Where society issued policies payable among others to "legal repre- 
sentatives related to the member." it was not entitled to exemp- 
tion from general Insurance laws and could not set up 8 a« 
a defense, under the Mo. laws 292 

Annotation: Power of legislature to forbid -defense of S in life in- 
surance 297 

Incontestable clause excludes defense of S 218 

Where defense was 8, it was not error to refuse to submit to jury 
questions as to whether or not assured was short in his accounts 
with his employer 802 

Amendment of by-law reducing amount of policy in event of 8 is 

Impairment of contract SOS 

Missouri statute excluding defense of 8 applies to accident companies 812 

Where bankrupt committed 8, return premium on life policy belonged 

to trustee, such money being a refund of his own money 447 

SUMMONS. 

[See Foreign Company; Service of Process; Statutes.] 

.SUPREME COURT, 

[See Practice.] 

SURETT. 

[See Fidelity Insurance.] 

SURPLUS. 

[See Distribution; Insolvent Company.] 

S accumulations of a stock company belong to the company repre- 
sented by stockholders, and not to participating policyholders. . 186 

By representing to policyholders that they would share in profits ap- 
portioned by company does not estop company from treating 8 
as belonging to stockholders 166 

Commingling of funds of participating and non-partlcIpatlng policy- 
holders Is not a misuse of Its charter privileges by a life insur- 
ance company where law does not require funds to be kept 
separate 166 

Stockholders may sue in equity to compel company to declare divi- 
dends where it has a sufficient S over the necessities of the 
corporate business 167 

Reserve fund accumulated by benefit society is trust fund, of which 

society Is trustee 268 

Funds accumulated by benefit society do not belong to contributors, 

but are for benefit of those who subsequently join as well 258 

Funds aocumulated by benefit society. If diverted, will, by direction of 
court of equity, be returned to original fund to be held for original 
purposes. They will not be distributed unless their purposes 
have failed f B9 

SURPLUS IJNE LAW. 

[See Agency; Doing Business; Foreign Company; Statutes.] 
Surplus line law does not admit unauthorized companies to do busi- 
ness, but merely authorizes citizens to procure insurance from 
such companies 64 



N. J. Acts Apr. 15, 1907 (P. L. 1907. C. 71) entitled: "An act to re- 
quire an annual apportionment and accounting of surplus," eta, 
does not change tax act of 1906 (P. L. p. 418) 861 

Valuation of deferred dividend policies for purpose of exemption from 
taxation must be held to include as a factor in such valuation 
the debt arlslnir from existence of fund In possession of com- 
pany payable to policyholders 861 

Policy assigned by beneficiary to Insured's testamentary trustee Is 

not subject to Inheritance tax 359 

It Is presumed that company had notice of Increase of assessment, 
and made application for reduction, where reduction Is shown to 
have been made, notwithstanding an error in name 862 

Assessment for T is not rendered void by reason of omission of 

word* "Fire" from name Cosmopolitan Fire Ins. Co 868 

Insurance company Is liable to assessment on net receipts of Its busi- 
ness in county; such tax is a property and not a license tax 868 

Neither assessor or board of review can change a total value of prop- 
erty against the owner thereof without assessing It 868 

Listing of net receipts of company under class of "all other property 

not enumerated" Is a sufficient assessment thereof 863 

Under Sec. 10216 Burns' Ann. St. Ind., 1908, providing for payment of 
taxes to Treasurer, such taxes must be paid to Treasurer; a pay- 
ment to Auditor, who falls to remit to Treasurer, renders com- 
pany liable to second payment 372 

Payment to State of %Z per 3100 of premiums received, required by 

Burn's Ann. St. Ind., Sec. 10,213, is for taxes and not for license... 372 

State held not estopped to assert that taxes had been paid to una^ithor- 

ized officer, notwithstanding no previous objection had been made.. 373 

Taxes are not debts and do not bear interest unless statute so stipu- 
lates 373 

Texas statute providing that commissioner shall collect tax for ex- 
penses of Are rating board, does not except any company from such 
tax 874 

Taxation both of capital stock of corporation and property, and shares 

of stock. Is double taxation 394 

Corporation is subject to taxation on whole of capital stock, regardless 
of fact that such capital is invested In non-taxable stock In other 
corporations, although It is not taxable on stock purchased by It. . . . 896 

Legislature may classify insurance corporations and impose upon them 
different rates of license taxes, and such classification can not be 
questioned by courts 402 

Tax of two and one-half per cent, on gross premiums, imposed by S. 
D. laws, is a license tax, and does not exempt from taxes on tangi- 
ble property 402 

Statute authorising reduction of assessment for taxes where property 

has been destroyed does not apply where such property was insured 408 

The federal "corporation tax," imposlrig a special excise tax on cor- 
porations, is valid 411 

Surety company is an insurance company within meaning of Tenn. law 

imposing privilege tax on insurance companies 411 

Amounts apportioned to deferred dividend policies are not "liabilities," 
but were "liabilities on policies," within N. J. law, and subject to 
taxation 418 

"Liability on policies." within meaning of N. J. tax act, construed 413 

Remedy, where commissioner refuses to change assessment. Is by 

attack upon such assessment in Supreme court, in New Jersey.... 413 

Sec. 8, Ch. 5597, Fla. Acts 1907, Imposing a license tax on persons, 
firms and corporations doing an Insurance business In the State 
Is not unconstitutional 426 

Statute requiring foreign companies to appoint commissioner as attor- 
ney for service of process, applies to action brought by State to 
collect taxes 427 

Where proper opportunity was afforded to correct excessive assess- 
ments for taxation, collection thereof was not without due pro- 
cess 428, 429 

Premiums due on open accounts, charged to agents, are "credits" 
within Sec. 1, Acts 170 La. 1898, and are subject to assessment 
for taxes 428 

Premium accounts due from policyholders, on which credit has been 
extended, are "credits," within Sec. 1, Acts 170, La. 1898, and are 
subject to assessment for taxes 428 

Inonrance is not commerce within Sec. 4073 Rev. Code Mont, laying 

tax on premiums 481 

1911-38 
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Deed with defeasance clause does not effect change of ownership 8S 

Issuance of tax certificates does not change ownership before tax sale. . 86 
Stipulation as to sole ownership does not distinguish between legal 

and equitable T and latter is sufficient 86 

Void deed does not effect change of T 102 

Plaintiff need not allege character of T or interest in property stated 

in policy; only an Interest to extent of claim need be set up 108 

Specific performance of agreement to buy leasehold can not be had 

where vendor could not convey an insurable T 390 

titi;b insurance. 

TONTINIfi INSURANCE. 

[See Policy.] 

TORNABO INSURANCE. 

[See Policy; Risk.] 
Witnesses who were not at scene of Iqps until 70 days after such loss, 

could not testify as to what evidences of lightning they saw 66 

Testimony of witness who lived 9 miles from risk but in path of storm 

is admissible to show character of storm K6 

"Windstorm," as used in T policy, defined 406 

Burden is on company to show that loss was "by snow or hail," an 

excepted risk f 406 

TOTAI. DISABaaJTTY. 

[See' Disability.] 

TOTAi. ix>sa 

[See Wholly Destroyed.] 

It being impossible to rebuild because of condemnation by city au- 
thorities, the loss is a total loss 60 

Under valued policy where there has been T, insured may recover face 

of policy regardless of actual value of building 91 

Under valued policy law, policy limitation on amount of recovery if 

civil authorities prevent repairs, is invalid 96 

Although loss is partial, if law prohibits repairs, insurer is liable for T. 96 

"Total Loss," construed 101 

Loss of cargo "by total loss of vessel" construed 341 

Allegation that property "was by the perils of the sea wrecked and 

totally lost" is sufficient allegation of loss 841 

TRUST RELATIONHIUP. 

[See Mortgagor and Mortgagee; Receiver.] 

Policy providing for payment of semi-annual installments did not cre- 
ate a trust, but a debt, and was assignable 188 

Reserve fund accumulated by benefit society is trust fund of which 

society is trustee 268 

Where there has been an unlawful diversion of funds, equity will com- 
pel their return to original fund to be held for purposes for which 
it was created. It will not be distributed except when its purposes 
have failed 269 

Beneficiary having been directed to distribute proceeds to certain per- 
sons, takes same as trustee; trust so created Is personal 287 

Where trust estate was created, premiums were payable out of income. 

and were not to be pro rated between life tenants and remaindermen 867 

ULTRA VIRES. | 

[See Charter; Contract; Corporate Powers.] j 

Life insurance business Is affected with a public interest and attorney i 

general may proceed on own motion to enjoin U acts 166 i 

Stockholders may sue to enjoin company from doing U acts 167 

Agreement nt benefit society to return premiums at end of ten years is 

U and can not be enforced in Alabama 216 

Where contract is beyond charter powers, it is void, but where such 

contract is within general powers, although irregular, company 

having derived benefit therefrom is estopped to say It is U 278 i 

Waiver of forfeiture prescribed by by-law is not U under statute au- ' 

thorlzlng payment of benefits subject to compliance with by-laws.. 280 ' 

Contract for sea insurance not being expressed in a policy of sea in- ' 

surance duly stamped invalid and unenforceable, under Sec. 93 of 

the English Stamp Act, 1891 842 

After receiving and retaining benefits of contract, company cannot 

evade payment on ground of U 887 



Where valuation clause waa not filled In, policy was an open policy, 

under which, value of property roust be proved 345 

"Insurable value," construed 346 

VAJLUI&D POJLICY. 

[See Evidence: Policy; Statutes.] 

Standard policy law Is repealed by V law in so far as It conflicts with 

latter 50 

Valued policy law does not confer a personal privilege which may be 

renounced 50 

V law does not confer a personal privilege which may be renounced 50 

Under V where there has been total loss, insured may recover face of 

policy regardless of actual value of building 91 

Under V law, policy limitation on amount of recovery if civil author- 
ities prevent repairs, Is Invalid 96 

As to chattels, V law precludes company from denying values, when 

policy was written, but not at time of loss 100 

Three-fourths value law applies to both real and personal property, 

and estops insurer to deny value named In policy 100 

TAKIANCJE. 

[See Pleading: Practice.] 
Where complaint was on executed contract, and proof showed merely 

an executory contract, the V was fatal 110 

Parol evidence of statements made by agent are Inadmissible to vary 

the terms of the application 172 

Bvidence will not be received of prior parol Inducement or assurance 

to contradict written policy 173 

Allegation of compliance and proof of waiv^er is such V as will Justify 

non-sull 322 

It was reversible error, in action for premiums, to permit surety to 

prove that principal's contract with city had run more than a year, 

where same was not pleaded 386 

Where facts showed an estoppel, plaintiff was entitled to recover where 

"waiver" was alleged 407 

Instruction predicated upon facts tending to varj' written instrument 

was properly refused 449 

VfiNDOB AND VENDEE. 

[See Insurable Interest; Title.] 
Purchaser in possession under contract of purchase is unconditional and 

sole owner 6, 85 

Specific performance of agreement to buy leasehold can not be had, 
where vender could not convey a title which would be insured by 

guaranty company 380 

Covenant in deed to "keep the property insured." construed 396 

Where loss occurred pending option to purchase, vendee was entitled 

to have proceeds of policy applied for her benefit 445 

Vendee under contract of sale, by defaulting in payment of install- 
ment forfeited interest In property, and his creditors could not 
claim benefit of insurance maintained by co-vendee, who had paid 
remaining installments under contract for his Individual benefit... 447 

VENUE. 

[See Actions and defenses; Jurisdiction.] 
Action on benefit certificate is not In rem, but In personam, and loca- 
tion of funds Is Immaterial In determining V 245 

Under S. D. laws V of action against domestic corporation Is in 

county of principal place of business 310 

S. D. law providing that action shall be brought where property was 
situated at time of loss, does not apply to actions on policies in- 
suring human beings 310 

By-law undertaking to control V of action is not binding 330 

Provision of policy that suits must be brought in certain county held 

to be void 397 

VERDICT. 

[See Judgment: Supreme Court.] 

VESTED INTEREST. 

[See Beneficiary.] 
Where policy Is payable to designated beneficiaries, an assignment by 

Insured does not divest them of their rights 128 
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WAO£B POUrCT. 

[See Insurable Interest.! 

Issuance of policy to one without Insurable interest is a W contract. 

and is void as aflrainst public policy 160 

Aulflrnznent of policy to one without Insurable interest, in pursuance of 
agreement made at time of issuance of policy, is wager contract 
ai^d is void 160 

Beneficiary under W can only recover premiums paid by him, and 

Insured's Indebtedness to him 160 

Affectionate relationship between uncle and nephew held admissible to 

rebut Idea of W 160 

Where nephew knew nothing about act of uncle taking out policies, and 
making assignments thereof to him, until policies were brought to 
him, there was no W 168 

Where an insurer pays the proceeds to one without insurable interest. 
Insured's administrator may recover the value of the proceeds of 
the policy 177 

Creditor to have an insurable interest in life of his debtor must show 
that there was a valid existing indebtedness at time policy was 
assigned to him, the assignment being a wager contract as to all 
amounts In excess of the indebtedness, and premiums advanced 
by the assignee 17T 

An assignment of a policy, where not a mere device to coyer a gam- 
ing contract, is valid 183 

Where assignee has reasonable grounds of expectation of pjBCunlary 
benefit from assured's continued existence, he has an insurable 
Interest 196 

Payment to assignee, who advanced money to assured to be used in 
gambling transactions, did not release company from liability to 
assured's executor ; 199 

Policy, valid at Inception, assigned to one without insurable interest. 

does not constitute a W 211 

Policy procured with consent of Insured, but in favor of one having 
no insurable interest, who undertakes to pay premiums therefor, 
is a W 269 

W is void except as to indebtedness of Insured to beneficiary 270 

WAIVER. 

[See Agent; Broker; Estoppel; Evidence.] 

Local agent with authority to issue policies and to collect premiums, 
has authority to waive proofs of loss, and does so by repudiating 
liability 1 

W must be specially pleaded 11 

Allegation that proofs of loss were not furnished because company de- 
nied liability is a sufficient pleading of W 11 

W by general agent Is binding even though not indorsed on policy 11 

Agents with authority to issue and deliver policies, have the same 

power to waive conditions as does the company 11, 44 

Knowledge of agent of insured's intention to procure other Insurance 

and agreement to endorse company's consent, is W of forfeiture... 11 

Denial of liability by adjuster waives proofs of loss 12 

Where conduct of company is such as to render production of proofs 

of loss useless or unavailing they are deemed waived 12 

Making Indorsement on policy and demanding payment of premium, 
held not to necessarily constitute a waiver of default occasioned by 
non-payment of premium 14 

Making an assessment after knowledge of facts avoiding policy and 
retention of same after loss occurs does not revive void policy or 
efl'ect a W of forfeiture 27 

Clause of policy limiting power of agent to waive conditions therein 

may be waived 30 

That building was on leased ground was waived where insurer failed to 

make inquiry 38 

Denial of liability or refusal to pay on other grounds waives appraise- 
ment 44, 45 

Whether statement of agent that it made no dllTerence if insured did 

not keep books in iron safe amounted to W was for Jury 44 

Agent, with authority to issue policies and collect premiums, binds 
company In waiving Iron-safe clause, although policy stipulated 
against W, where Insured at time of W knew nothing of limitations 51 

Countersigning resident agents have authority to waive conditions 61 
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Unknown and unapproved act of unauthorized agent does not bind 

company or amount to a W of forfeiture 142 

Provisions of non-forfeiture law being for public good cannot be waived 

by contract : 144 

Acceptance of note in satisfaction of premium is W of payment in 

cash 162 

Knowledge of agent, conspiring with insured to defraud company, is 

noi imputed to company so as to charge it with W 153 

Acceptance of subsequent premiums waives prepayment of first pre- 
mium 162 

Non-waiver provision may be waived 169 

Right to forfeit industrial policy is waived by collecting and retain- 
ing weekly premiums with knowledge of facts upon which for- 
feiture Is based 169 

Action of agent In refusing to deliver policy while applicant was sick, 
although he retained premiums, was not W of condition in appli- 
cation that policy should not become effective unless delivered 
during good health of insured 172 

Where after knowledge of forfeiture, company recognizes policy as 
in force or requires assured to incur trouble or expense, such 
forfeiture is waived IIS 

W cannot be inferred from mere silence 175 

Acceptance of premium after death of assured waives condition as to 

good health at time of delivery of policy 186 

Payment of proceeds to assignee of policy Is W of requirement of 

consent to assignment : 194 

Statutory provisions may be waived unless such W violates public 

policy 205 

"Waiver," defined 205, 317, 432 

By issuing policy to be void for suicide within one year, company 

waives statute releasing insurer from liability in cases of suicide 205 

By answering bill of Interpleader, which showed that one of claimants 

was entitled to fund, the defects in such bill were waived 208 

Annotation: W of provision as to change of occupation by continued 

receipt of dues 211 

By issuing new certificate payable to new beneficiary, society did not 

waive forfeiiure accruing under old certificate 214 

Retention of certificate by society was not W of objections to liability 219 

Company is charged with having waived defense not relied on in 
. first trial .* 221 

W once made cannot be recalled 221 

Officer of local lodge may waive forfeiture for non-payment of assess- 
ment 224 

Instruction as to W, where there was no evidence of W, was erroneous 227 

Doctrine of W by acts Is applicable to benefit societies as well as to 

regular Insurance companies 234 

Custom of receiving premiums after due date is W of prompt payment 234 

Prepayment of first premium may be waived, and such W may be 

shown by parol 241 

Agreement of agent as W of pre-payment of premium 241 

Acceptance of check by agent waives prepayment of first premium 241 

Failure of subordinate council to demand right of representation In 

supreme council is W thereof 244 

Denial of liability on specific ground is not waiver of other defenses.. 248 

Reinstatement without medical examination Is W of condition of health 249 

W of defense of excessive use of liquors does not extend to defense 

based upon death of insured resulting from use of such liquors.... 249 

Act of agent delivering policy, with knowledge of condition of In- 
sured's health, waives provision as to delivery while in good health 252 

Burden of proving W of forfeiture is on plaintiff 266 

Appearance is W of objections to jurisdiction of court, unless for 

that special purpose 276 

Act of ofllcer of local lodge who had no authority to waive conditions 
of contract, by accepting first premium knowing that applicant 
was not then in good health would not estop company 277 

W of forfeiture prescribed by by-law is not ultra vires under statute 
authorizing payment of benefits subject to compliance with by- 
laws 280 

Custom of permitting local scribe to collect assessments abrogates by- 
law requiring assessments to be paid to national scribe 282 i| 

Prompt payment of dues is waived where dues paid to local scribe | 
after due date, were retained by national scribe with knowledge j 
of such fact, but without knowledge that member died after pay- 
ment but prior to his receipt thereof 282 
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failure 10 aemur to complaint la a w or any objection as to party- 
plalntltt 44S 

Inaurer, by defending employer after knowing of plalntifTfl claim that 
he was employed in violation of law. did not waive policy excep- 
tion that no liability attached where the injured employe waa 
engaged contrary to law 448 

WABEHOCSEMEN. 

Proceeds of policy taken out by W for benefit of bailor belong to 
bailor $7 

Where it Is duty of bailee to Insure, it is presumed that property was 
to have been Insured for full value, irrespective of amount charged 
by bailee for insurance S61 

WABBANTT. 

[See Application; Forfeiture; Policy; Representation.] 

Statute providing that false statements in application shall be no 
cause for forfeiture unless material, applies to covenants of W 
contained In policy 71 

Breach of W as to treatment by physicians Is cause for forfeiture 121 

Statute, providing that misrepresentations shall not avoid policy unless 
matter misrepresented contributed to loss, abrogates distinction 
between representations and W 119, 176 

Failure to rescind by returning premium estops company to set up 

breach of warranty 122, 242. 296 

Statements in application which are W, where false, avoid recovery, 
whether Innocently or intentionally made 168 

Language of policy intending to create W must be definite and unam- 
biguous 169 

Statements of applicant are representations where policy stipulates 
that it contains entire agreement 169 

Where company furnished proofs of its defense of breach of warranty, 
it established a prima fade case, shifting the burden of avoiding 
these defenses to the plalntifit 184 

Where application Is not attached to policy as law requires, It is no 
part of contract, and false statements therein will not avoid re- 
covery ; fraud, however, may be shown 19S 

Annotation: Right of insured to return of premium where policy Is 

void or voidable because of misrepresentations 206 

False statements, warranted to be true, forfeit insurance 

228, 281, 272. 28B 

Company has right to rely on statements in application warranted to 

be true 228 

Statutory provision, that misrepresentations shall not effect forfeiture 

unless material, does not change law W as to material facts 246 

W must be strictly true Irrespective of their materiality 228 

"Representations" and "W" distinguished 228, 452 

Statements in application which are made part of contract are W and 

must be literally true 248 

Although policy provides: *'each and every part (of application) shall 
be held to be a strict warranty" statements in the application 
are representations 272 

Erroneous statement of relationship of beneficiary does not amount to 

false representation or W 277 

Burden of showing false W is on Insurer 280 

"I hereby warranty" does not create a W where read in connection 

that answers are true to best of knowledge 296 

Where there is doubt, statements in application will not be treated 

as W 296 

That word "warranty" is used does not necessarily render statements 
warranties 296 

By warranting statement to be true, applicant thereby agreed that it 

was material 882 

Leading Article: The history of the development of the W in Insurance 

law 1 410 

WATCBDIAN. 

[See Policy; Warranty.] 

Where W of boat went ashore to secure change of clothing and boat 
was burned in his absence, there could be no recovery under policy 
warranting keeping of W thereon at all times 66 

Evidence considered and held that assured had not complied with 

W clause Ill 
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Company, subrogauul to rights asalnst W, is real party In interest 409 

In action af^ainst \V. allegation that W had settled for loss above In- 
surance did not render complaint insufnctent. there being no alle- 
gation that the settlement was a compromise • 427 

That W paid loss over amount of Insurance, was admissible in action 

by insurer to show that fire was negllerently set out 427 

Where it was policy of railroad company to pay fire loss regardless of 
legal liability, fact of payment was no evidence of negligence in 
action by insurer 427 

Railroad company was not liable for fire set by locomotive where It 

exercised due care 428 

That other fires occurred was admissible to prove negligence, where 

W claimed that its engines were properly equipped 42S 
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